
APPELLATE CIVIL.

150 INDIAN LAW  EEPORTS. [VOL. X L .

Before Justice Sir Cecil Bi'stt and Mr. Justice Chapman.

1912 NABA KISHORE MANDAL
Jul-jf 18. 1),

ATUL CHANDRA CHATTBRJI.*

Common Manage}— Bou/al Tenancy Act {V III  of 1885), ss. 95-98— Suit 
agamsi a Commm Manager for general accounts, after accounts pasned 
by the District Judge, xohether viaintainahle— Position of a Covimon 
Manager.

A Common Manager appointed under section 95 of tlie Bengal Tenancy 
Act by tlie District Judge, is an officer of the Court created by tiie Htatuto. 
and in so far he holds his office and performs his duties under the provisions 
of tlie Act, is in a position analogous to tliat of a Receiver appointed by 
the Court, and is entitled to tlie same protection, for the period during which 
ho exercises his duties within the powers given to him by the x\ct, as 
a Receiver appointed by the Civil Court.

No suit by a co-owner to render a general account for the wliole period 
of his management could lie, against a Common Manager who has, in 
accordance with the provisions of the law which defines his duties, regularly 
submitted accounts for the period of his manngemeut to the District Judge 
and which accounts have been duly audited and passed by the District 
Judge.

A suit is also not maintainable by a co-owner against a Common î 'Ianager, 
for recovery of specific sums of money, which in the ordinary course of 
the management ought to have appeared in the account and which the co
owner was aware at the time, were not included in the account, or with 
due enquiry might liave discovered were not included in the accountr, except 
with the previous sanction of the District Judge.

Khitish Chandra Acharjya ChowdJmry v. Osmond Beeby (1) aiid 
Mahomed Faiz Chowdhury v. Upendra Lai Singh Boy (2) distinguished.

® Appeal from Original Decree, No. 425 of 1909, against the decree 
of Pramatha Nath Chatterjee, Subordinate Judge of Alipore, dated Aug. 
28, 1909.

(1) (1912) I. L. B. 39 Calc. 587 ; (2) (1909) 2 Ind. Cas. 597,.
16 C. W. N. 516.
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A p p e a l  by tlie plaintiff Haba Kislioi'e Maiidal.
Tlie was a co-owner of tlie Bowali estate,

and the ilefeiidaiit No. 1 was tlie Common Manager 
appointed by tiie DiBtricfc Judge of 21~Pargarias iiiider 
tlie proviHionsof section 95 of tlie Bengal Tenancy Act. 
Defendant No. 1 held that office from the Int October 
3905 tlli 16th November 190S. Diidn^  ̂ the term of 
his ofiiee the Common Manager duly sa])iiiitted hin 
accounts and passed by the Distiicfc Judge. Tiie 
phiintilt brought this suit against the defendant No. 1 
for accounts for the period he lield liis office of Manager 
and for recovery of such sum as wouhi be found 
due by the plaintiff on taking accounts and damages 
for loss caused by the Manager’s neglect or fraud to 
be ascertained from taking of accounts. The other 
co-owners not having Joined in the suit were made 
pro f o } •?? I cl defendants.

The defendant No. 1 pleaded, inter alia, that the 
suit was not maintainable; tliat he wife not liable to 
render account to the plaintiff; that he had rendered 
account to the District Judge and obtained his dis
charge and as such he was not liable to render any 
further account.

The Court below gave effect to the objections 
raised by the defendant No. 1 and dismissed the suit. 
Against this decision the plaintiff appealed to the 
High Court.
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Bahu Dwarka Nath Chuckerbutty.{with him Bahti 
Taruck Chimder ChtickerhicMy), for the appellant. 
Question is whether a Common Manager appointed 
under section 95 of the Bengal Tenancy Act is liable 
to account after he has been discharged^ to the 
beneficiaries. I submit he is. In the Court below 
the defendant did not file any written statement, 
hal upon a petition fijed by Mm denying Ms liability,
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1912 tlie Court dismissed the suit. It was wrong in doing 
so without taking any evidence. It was not a case 
simply for accounts, but also for damages. Tlie Com-: 
mon Manager was charged with fraud. Under such 
circumstance a suit is maintainable: see Mahomed 
Faiz Chozudlvury v. Upendra Lai Singh Boy (1). The 
mere fact that accounts are passed by the District 
Judge is not enough to hold that a Common Manager is 
not liable to account. The case of Kshitish Chandra 
Acharjya Choivdhury v. Osmond Beehy (2) supports 
my contention. Tlie case of Goomar Batty a Satikar 
Ghosal V .  Golapmoni Debee (3) lays down that a  suit 
for wilful negligence against a Receiver would lie.

Babu Mahendra Nath Boy  (with him Babu 
Hemendra Nath Sen, Babu Chander Sekhar Banerjee 
and Babu Atiil Krishna Boy), for the respondent. 
The cases cited by the other side are all distinguishable. 
Ill those cases specific charges were made. In this 
case no specific sums liave been claimed nor specific 
charges made. The judgment in the case reported in 
in 2 Ind. Cases cited by the other side, is based upon a 
previous case in which the appointment of the Manager 
was under section 93 of the Bengal Tenancy Act, 
There is a good deal oi difference between an appoint- 
ment under s. 93 and section 95 of the Act. The 
appointment under s. 96 is by the District Judge, and 
the Common Manager becomes an officer of the Court, 
and he is liable to render account to the District Judge 
only. He is not an agent of the i3roprietors. When  
an officer of the Court is created by the Statute and the 
Statute gives the i3ower to the Court to pass his account, 
to sue sucli an officer the permission of the Court is 
necessary. The case of Khitish Cha^idra Acharjya

(1) (1909) 2 Ind. Cas. 597. (3) (1900) 5. C. W. N. 223.
(2) (1912)1. L. E. 39 Calc., 587 ;

16 C. W. N. 516.
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Chowdhmv/ v. Osmond Beehy (1) is also distingiiiBli- 
abie. Tliat was not a m it for accounts, 1)iit was one 
for recovery of certain specilic huoih of money. A 
suit for a general account â 'ainiHt a Common Manager 
is not maintainable. Common Manager being- an officer 
of the Court, t\ niiit â '̂aioat him is not maintainable 
without the leave of the Court: see Miller v. Earn 
RankiH: Ohakrai'arti (2), Dnnne v. K m nar Chandra 
K isore (H), Pm niatha N'atfi (xaiigooly v. Khetra  
Nat)I. Banerjee (4).

Babii Tariick Clnuider Chuckerhutty, in rep ly .
Our, adiK milt.

1912
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B r e t t  an d  Ch ap m a n  XT. The plaintiff is a co 
sharer in the Bowali estate of whicli the/j/’o /ow kI  
defendants Nos. 2 to 20 are also co-owners. The defend
ant No. 1 was ax)pointed Common Manager of this 
estate by the District Judge of the 24-Parganas under 
the provisions of section 95 of the Bengal Tenancy Act, 
and he held that office from the 1st October 1905 to the 
16th November 1908, when he resigned. The present 
suit was instituted by the plaintiff on the 15th Jime
1909. The plaintiff states that he asked hi« co-sharers, 
the defendants Nos. 2 to 20, to join with him in bring
ing the suit but, as they refused, he made them pro 
for'tnd defendants. The allegations made in the plaint 
are of a very indefinite character. They suggest gener
ally that, during the period of his management, the 
defendant No. 1 failed to include in his accounts all the 
items which ought to have been included, and that he 
had been guilty of laches and carelessness in the man
agement whereby the plaintiff had suffered damages; 
and the main prayers are that the defendant No. 1 may 
be ordered to render proper accounts during his time of

(1) (X912) 1. h. B. 39 Calc. 587.
(2) (1884) I. L. R. 10 Calc. 1014.

(H) (1902) I. L, E, $O Caic. 593,
(4) (1904) I. lu B. m  Calo. 270,
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niaiiageineiit, and tliat, if after due audit and balancing 
of the accounts it be foiind tliat any sum is due to tlie 
plaintiff a decree may be passed in the plaintiff’s 
favour for that sum, and, further, that the plaintiff may 
obtain a decree for damages for the loss lie has sustained 
during the time that the defendant No. 1 was the Com
mon Manager of the estate. Tlie plaint concludes by 
saying that there being no means to ascertain correctly 
the amount that would be due to the plaintiff on rendi
tion of accounts the plaintiff values for the present suit 
and claims Es. 4,000 for accounts and Rs. 1,200 for 
damages.

The defendant No. 1 put in a written statement, in 
which he alleged that he had been appointed as 
Manager by the District Judge of the 24~Parganas, that 
be bad submitted accounts to the District Judge, for 
the full period of his management, that those accounts 
had been audited and passed by the District Judge, and 
tliat no suit for accounts lay against him at the ins
tance of the iilaintiff.

The learned Subordinate Judge, after hearing the 
parties, was of opinion that the suit, as framed, was 
not tenable, and he accordingly dismissed it with costs.

The plaintiff has appealed, and, in his petition of 
appeal, the main grounds which are set forth are that 
the lower Court was in error in holding that the suit 
disclosed no cause of action and was not maintainable, 
that tlie Court below erred in holding that the, suit 
was merely oner for accounts, whereas it should have 
understood that the suit was also one for damages for 
negligence, misconduct and mismanagement, and that 
the Court below erred in the view which it took of the 
position of a Common Manager appointed under the 
provisions of the Bengal Tenancy Act, and in coming 
to tbe conclusion that the mere iiassing of the formal 
accounts by the District Judge wpuld operate as a final
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discharge of tlie Common Manager from all fiirtlier 
liability.

As to tliese allegations, we may tlitit-
tlie iH'ayers in the plaint, in oiir o|jin!oii, dlseloHed 
tliafc the snife was, in fact, one for a geoei'u! account 
against the defendant 'No. 1 as Common >ranaj*'er. anti 
that it further songlit to recover any sum that might 
be found due to the plaintilf on tlie xxis^lng of Kiich 
accomits. The allegations against the defendant No. i 
of negligence, nuscondnct and mismanagement appear 
to be of a very vague and indefinite cliaracter.

In substance, the learned Snbordinale Judge held 
that, as tlie defendant No. 1 liad been api>ointed Manager 
by the District Judge under the provisions of section 95 
of the Bengal Tenancy Act and as the duties and 
l^owers of that manager had been laid down by section 
98 of the same Act, the Manager during his term of 
office was in fact an officer of the Court of the District 
Judge, and had to })erform his duties subject to the 
orders and control of that officer alone, that he was 
in no respect the agent of the co-owners who by tlie 
order of the Judge appointing the Common Manager 
had been deprived of tlie management of the estate, 
and that, therefore, the manager was not liable to the 
co-owners to render accounts for the period of Ms 
management. The learned Subordinate Judge i^ointed 
out that it was admitted and proved from the record 
of the suit in which the defendant No. 1 was appointed 
Common Manager that the defendant. No, 1 had duly 
submitted accounts as required by section 98 of fcha 
Bengal Tenancy Act, and that those accounts had beea 
regularly audited and passed by th6 Distiict Judge. 
The learned Judge accordingly found that the plaintiff 
was not competent in the present suit to succeed m  
his claim against the defendant No. 1 for accounts 
during the period he held the office as Manager*
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It appears tliat, in tlie lower Court, the plaintiff 
relied on the decision of this Court in the case of 
Ooomar Sattya Sankar Ghosal v. JRanee Golapnwnee 
Debee (1) in support of his contention that, in spite of 
the fact that the defendant N o .l had rendered accounts 
to the District Judge, the plaintiff was not thereby 
debarred from bringing a suit against him for damages 
wliich had resulted from his mismanagement or mis
conduct. Tlie learned Judge pointed out that, in the 
suit as framed, there was no claim for damages for-any 
specillc act, amounting to abuse or misuse of the 
manager’s au^iiiority, or lor acts done in excess of or 
in contravention of tlie powers giyen to the defendant, 
and that, therefore, the plaintiff was not entitled to 
recover any amount from the defendant.

In support of the case set up by the plaintiff appel- 
laiit in his memorandum of appeal the learned pleader 
who appears in his behalf has argued that the lower 
Court ought to have given the plaintiff an opportunity 
of supporting the allegations set out in the idaint, and 
that, if the learned Judge was prepared to deal with 
the case on the plaint alone, he ought to have proceed
ed on the assumption that the allegations in the plaint 
were true. He has also argued that the defendant 
No. 1 was not relieved from his liability to account 
in the present suit by the fact that his accounts had 
been passed by the District Judge, but that it was 
open to the j)laintiff in the present action to recover 
from the defendant No. 1 any sums which might be 
found due to him on a proper balancing of the accounts j 
and, in support of this view, he has relied on the 
decisions of this Court in the cases of Coomar Sattya 
Sanhar Ghosal v. Banee Golapmoni Debee (1) and 
Khitish Chandra Achar^ya ChowdhAiry v. Osmond 
Beehy(2).

(1) (1900) 5 C. W . N. 223. (2) (1912) I. L. K. 39 Galo. 587 ;
16 0. W. N. 516.
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In either of these two cases appear to us to be any 
autliority to support the appellant in the present 
appeal. The first was the case of a Eeceiver and the 
suit was in respect of certain exceptions taken to the 
accomits tiled by him, and the question raised was 
wliether tliey were well-fomided and could be deter
mined when the {icccmnts ot the Receiver were referred 
to the Court to l)e passed. One of the questions raised 
was whethei’ the Receiver would be accountable for 
mofussil collections, and it was held that the prox-)er 
course was either to x^ostpone jmssing the accounts 
until the question of the Receiver’s liability was 
established by a suit, or to pass the accounts reserving 
the right of the parties to establish any claim they 
might make against the Receiver in a suit properly 
framed for tlie purpose. The present suit is of an 
entirely different character. The allegations, so far 
as they can be gathered from the vague and indefinite 
manner in which tliey are stated, amount to excep
tions to the accounts of the manager, ajid such excep
tions siiould certainly have been rjiade a’id dealt with 
at the time when the accounts were laid before the 
Court to be passed.

The other case dealt with the liability of an admi
nistrator pendente life, in a >suit brought after his dis
charge, to recover from him distinct sums of money 
mentioned in the plaint which, it was alleged, had 
been- wrongfully retained by him. In that case, the 
accounts of the administrator had bees duly submitted 
to the Court in the exercise of its testanientarj^ juri^* 
diction and had been passed, but it was held that the 
mere fact that the accounts had been passed in the 
testamentary Jurisdiction would not operate as a bar to 
prevent any of the beneficiaries of the estate after
wards from bringing an taction before the Cour4, in 
the exercise of its general jurisdiction, to i*eeQV©r
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certain specific sums of money not incladed in tlie 
accounts wliicli, it was alleged, the administrator liad 
■wrongfully misapproiniated. Tliis case also lias, in 
oiir opinion, no bearing on tlie facts of the present case.

W e have already noticed that the allegations 
in the plaint are vague and indefinite and do not 
allege, as against the defendant No. 1, any misapj)ro- 
priation or retention of any specific snins of money 
belonging to tlie plaintifi‘. They merely suggest that 
there may have been acts of dishonesty but fail to 
specifically disclose them. This, therefore, is certainly 
not a suit in which the plaintiff seeks to recover 
from the defendant No. 1 certain specific sums of 
money which were not included in the accounts, and, 
therefore, the <̂‘ ŝe has nothing in common
with the case of Khitish Chandra Archar'jya Choiv- 
dhury v. Osmond Beehy (1).

The allegations against the defendant No. 1 of mis
management and misconduct, on which the claim for 
damages is based, are equally vague and iiidefinlte. 
No specific act is set forth, and, on the plaint, as 
framed, it is impossible, for the Court to ascertain for 
what specific acts the plaintiif seeks relief. When the 
point was i)u.t to the learned x)leader for the appellant 
that the suit ought, in the first instance, to have been 
dismissed on the ground that the allegations in the 
plaint were vague and indefinite, he suggested tluit the 
fact that in the concluding passage of the plaint the 
claim on account of accounts was set down at Rs. 4,000, 
and that for damages at Rs. 1,200, was sufficient 
to save the suit from failing on account of vagueness 
and indefiniteness. W e do not think that that con
tention is sound for the claims for these sums are not 
based on any specific data and are, in fact, as Vciguo and 
indefinite as the rest of the plaint. In our opinion, 
the suit should have been dismissed on that ground.

(1) (1912)1. L. R. 39 Calc. 587 ; 16 C. W. N. 516.



We have, however, to consider whether the learned
Siihordinate Judge was right in the Yiew which he
took that the present action would not lie for general Kishore

 ̂ Mâ ’dal
accounts against the defendant iNo. 1 us Common
Manager for the i>eriod during which he was managing 
the estate under the oiilers of the District Judge. W e Chatterji. 

agree with the Judge of the lower Court in holding 
that a Common Manager appointed under section 95 
of the Bengal Tenancy Act by the District Judge is an 
officer of the Court created by the statute and, for the 
IHirposes of his duties, strict rules are laid down in 
section 98 of the same Act. The manager is, in 
onr opinion, so far as he holds his office and per
forms Ms duties under the provisions of the Act, in 
a position analogous to that of a Receiver appointed 
by the Court iinder tlie provisions of Order XL, rule 1 
of the Civil Procedure Code, and is, in our opinion, 
entitled to the same protection, for the period during 
which he exercises his duties within the powei’s given 
to him by the Act, as a Receiver appointed by a 
Civil Court. The question which then arises for 
our determination is whether a Common Manager^ 
who is an officer of the Court created by the statute 
and who has, in accordance with the provisions of 
the law which defines his duties, regularly submitted 
accounts for the period of his management to the 
District Judge, which accounts have been duly audited 
and j)assed by the District Judge, can be sued by one 
of the co-owners to render a general account for the 
whole period of his management. W e hold that no 
such suit by one of the co-owners would lie. It has 
been pointed out by this Court in the case of 
Miller Y. JRam limijiun ChahravartiiV) that a liecelvei' 
appointed by the High Court does not represent the 
owner of the estate of which he is the Receiver is 

(1) (1884) I. L. k  10 Calc. 10X4.
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191̂  merely an oflficer of tlie Court and, as such, cannot
5“  sue or be sued except with the permission of the

Kishobe Court; and, in the case of Pramafha Nath Gangooly
iiANDAL Khetra Nath Banerjee (1), it was held that the 
atul sanction of the Court to an action against a Receiver

C h a n d r a

C h a t t e r j i . appointed by the Court is a condition precedent to the 
right of the party to sue, and cannot be rectified by a 
subsequent application for permission to continue tlje 
action brought without such permission. During the 
time that an estate is under the mtinagenient of a 
Common Manager, it is, so far as that management is 
concerned, really in tlie liands of the Court which has 
appointed the Manager and, in the management, the 
Common Manager acts as the agent of the Court and 
not as the agent of any of the co-owners. His position 
is, therefore, the same as that of a Receiver and, in 
th<3se circumstances, no suit would lie against him by 
a co-owner for acts which have been sanctioned or 
apj)roved by the Court. The order sheets of the case 
in which the defendant No. 1 was appointed Common 
Manager, which were filed, prove beyond any j)ossibl* 
lity of doubt that the defendant No. 1 duly submitted 
accounts to the District Judge for the whole period of 
lus management and that full o]3;portunity was given 
to all the co-owners including the x>iaintiif to examine 
the accounts and put in objections, and it apj)ears that 
from time to time, objections were put in and were 
considered and disposed of by the Court. Thes ê pro
ceedings were, all in accordance with the provisions 
of the law, and it is not open to the plaintiff in the 
present action to question the legality or the correct
ness of the action taken by the District Judge. W e  
must hold, therefore, that so far as the defendant No. 1, 
in compliance with the provisions of the law, sub
mitted accounts to the District Judge for the period

160 m DIAN LAW  REPOETS. [VOL. XL.

(1) (1904) I  L, n, 32Q&IC. 270.



of liis maiKigeiiieiit, and so I’ar as thoae accounts were 
XJiissed by the District Judge, lie Ik not liable? to he Xim
sued bv the ]>kl3itifi; for a general account. The

. -MaxIiAL
learned i>ieader for the appellant has nii '̂^ ê.sted that, r.'
thoim’h that protection nii^'ht extc'ud to the Coninioji
Manager during the period oi“ ids niaiiageiiieiir, it Is CirATTE!;.ri. 
lost after his discharge and that it i« open to any of 
the co-owners al'ter the discharge of the Manager to 
Biie liini in respect of his coodnct or inaiiagenient as 
Manager though that niaiuigement was controlled by 
the District Jndge. W e think that this argument 
cannot l;)e supported and that the protection wliich is 
extended to the Manager while he is in service is 
e(xnally extended to him for The period of that service 
even after his dischai'ge.

The question raised then, is whetlier ihe phiintiit 
conhl sue the defendant No. 1 for'-misappropriation 
oi* retention of certain specific sums winch had not 
been inclnded in the account without first obtaining 
the sanction of the District Judge for tlie suit- W e  
hold that, so far as those items are items which in the 
ordinary course of the management ought to liave 
appearetl in the account, and which tlie co-owner \vas 
aware at the time were not included in the account 
or with due enqiiiry might have discovered were not 
inclnded in the accoiint, no suit would lie except -with 
the sanction of the District Jmlge, The co-owjier 
would^ however, not be debarred from bringing a suit 
against the manager for acts of misconduct or mis
appropriation done outside the limits of his authority 
as Goniinon Manager under the Act. In the i>resent 
instance, there is no proof whatever that any such 
f̂ ets have been coniniitted by the Common Maiiag'er 
and, in iliSse circumstances, we think the lower Court 
vvas, perfectly, right in the,view which it took timt 
the''Bult,'asdmiaed, xintenab'te.
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Oiir attention lias been drawn, in tlie course of the 
a]‘giiment, to an order recorded by the District Judge 
on the 15fch June 1907. This dealt with certain 
objections raised and obstructions offered by the jDresent 
plaintijffi, Naha Kishore Mandal, to the management of 
the estate by the Manager, and the learned Judge 
distinctly recorded that the defendant No. 1 as Com
mon Manager oifered to let the plaintiff inspect the 
accounts, but that he refused to do so, that the plaint
iff's pleader had frankly admitted that the plaintiff 
wanted to get rid of the Common Manager, and that, 
for that purpose, he was willing to let the estate be 
sold for default of G-OYernnient revenue. The learned 
Judge observed that it was quite evident that Naba 
Kishore was an obstructionist and was throwing 
every obstacle in the way of the Common Manager. 
That being the view which the learned Judge felt 
constrained to take at that time, and the fact being that 
in the present plaint the allegations made against the 
defendant N o.l are as vague and indefinite as possible, 
it seems to us that the present suit was not instituted 
by the x>laintiff hondfide in order to recover any sum 
due to him on account of the estate, or for damages to 
which he was rightly entitled, but with the object of 
annoying and liaKissing the defendant No. 1, because 
the plaintiff was annoyed at the estate having been 
X l̂aced under the control and management of the 
Common Manager. It is, in our opinion, very essen
tial that gentlemen accei3ting the office of Cc^nmon 
Manager under the orders of the Court should be 
protected from actions brought after their discharge 
for the purpose of harassing them, and we hold that 
the present suit was a suit of such a class and that 
it has been j)roperly dismissed, W e, tiierefore, affirm 
the judgment and decree of the lower Court anO. 
dismiss the aj)peal with coBts.

s. G. Qi. £fpeal dismissed.


