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PRIVY GCOUNCIL.

BHAWANI KUWAR
2.
MATHURA PRASAD SINGH.*

[ON APPEAL FROM THE HIGH GCOURT AT FORT WILLIAM IN BENGAL,]

Sale for arrears of vevenue—Act X1 of 1859, sections 83, 54— DPurchase
by morigagee in execution of his mortgage decree of the mortgaged
property—Subsequent arrears of revenue anl sale fur such arrears—
Liability of Purchaser in erecation uf decree of Civil Couri—
Rights of purchaser at sale for arrvears of revenue,

Section 54 of Act XI of 1859 enacts that when a share of an estate
is sold * the purchaser shall acqnire the share subject to all incmmbrances,
-and shall not acquire any rights which were not possessed by the previous
owner.”

On 9th August 1888 a mortgnge was granted in favour of the respond-
ent over a certain share in 4 out of 71 villages. On 31st May he obtained
o decree on his mortgage whicl: was made absvlute on 19th December 1889,
He executed his deeree and a sale took place onr 19th March 1900, at
which the respondent himself became the purenaser. Qu 28th March an®
instalment of Gtovernment revenuc on the 71 villages fell into arrear, and
the whole residuary share of 71 villages, including the 4 villages purchased
by the respondent, was notified for sale. The respondent did not pay the
revenue due, but on 23rd April he obtained a certificate confirming the sale
of 19th March in execution of his decree. On 6th June 1900 the whole
of the villages was sold for arrears of revenue and was purchased by the
predecessor in title of the appellant. In a suit against the respondent for
the shareé purchased at the execution sale :— \

Beld Ly the Judicial Commities (reversing the decision of the High
Court), that the salein execntion of the mortgage dectee took effect fromi
the actual date of the sale, and not from its conﬁrmﬁ"t‘ion and, therefore,
from 19th March 1900 the respondent by his. purchase beesme . the pro-
prietor of the estate sold, and not merely the puwhaser of such right, title

and interest in it as the mortgagor might have nax;l He was, therefore,

noththsmndmw tbe provwmns of section 54 of Ae’t XI of 1859 (Wh]eh
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in fact rather confirmed the view taken), not in a pogition to maintain as
against himself, or as against third parties unconnected with mortgage
transactions upon the property, the position that his mortgage still remained
an jnvumbrance thercon. That incumbrance had become extinet by the
mortgagee's overriding right when Le became camplete owner of the lands.
To keep it alive, ag the respondent sought to du, wonld introdnce confusion
into the mechanism of transfer and insceurity into the riglts in immove.
able property which were not warianted by the Act,

APPEAL from a decree (10th January 1908) of the
High Court at Calcutta, which reversed a decree (27th
January 1905) of the Subordinate Judge of Gaya.

The plaintiff was appellant to His Majesty in
Council.

The suit which gave rise to this appeal was brought
against Mathura Prasad Singh and two pro formd
defendants to obfain possession of a 5-anna and 14
pies share of four villages named Kolhna, Khutowra,
Khardih and Nawalchak, which had been on 9th
August 1886 mortgaged by one Mahomed Baksh and
others to the defendant Mathura Prasad Singh. These
four villages were part of a ‘‘residue’” gshare in 71
villages owned by the mortgagors in an estate called
Azamgarh in the district of Gaya.

On 31st May 1899, Mathura Prasad Singh obtained
on his mortgage bond a decree which was made abso-
lute on 19th December 1899. The mortgagee executed
bis decree and purchased the mortgaged property
ab the sale on 19th March 1900. 'The sale was con-
firmed on 23rd April 1900 and a sale certificato cwas
granted on 12th July ; and on 18th December 1900 his
name was registered as proprietor of the property
in suit. ‘ ‘

On 29th Margh 1900, the residue share fell into
arrear for the March instalment of Government reve-
nue amounting to Rs. 1,554-3, and was notified for
sale by the Collector. Oun 6th June 1900, the whole of
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that share was sold and purchused in the name of the
second defendant by the third defendant. The second
defendant obtained a sale certificate dated 3rd April
1901, and possession wuas delivered to him on ath
July 1901.

On 15th July 1901, the second defendant execnted
an agrestnent in favour of the third defendaut admit-
ting the latter to be the real purvchaser, and on the
application of the third defendant to the Sub-Deputy
Collector’s Court his name was registered as owner of
the whole of the residue share. The first defendant
Mathura Prasad Singh, however, appealed from the
order of the Sub-Deputy Collector to the Collector of
the district, who set it aside on 21st January 1902, and
ona furfher appeal that decision was upheld by the
Commissioner on 31st May 1902. Subsequently, on
20th September 1902, the third defendant conveyed,
by a deed of gift, the property to his wife, the plaintiff,
who on 3lst March 1904 brought the present suit
against the first defendant for possession of the shure
that defendant had purchased in execution of his
mortgage decree, and in respeect of which he had been
registered as proprietor. The plaintiff prayed that her
name mightnbe entered in the Land Registration office
ag proprietor of the property in suit, and for mesne
profits up to the date of the delivery of possession.

The defence of the first defendant was, tnler alica,
that the rights which the predecessor in title of the
plaintifl acquired by his purchase at the revenue sale
were governed by the provisions of section 54 of Aect
XTI of 1859 ; that the residue share was sold subject to

all incumbrances existing on’ 28th March 1900, the

date of the default in payment of the Government
- revenue, and that, on that date the property in suit
was subject to a debt of.Rs. 18,973-6-3 due on the

‘mortgage to the detendant ; that the: prqperty in suit’
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was purchased by the defendant [or Rs. 9.200, leaving
Ra. 9,773-6-3 still due on the mortgage decree, and
antil the plaintiff redeemed the mortgage by paying
off the whole sum due under the delendant’'s decree,
she could not claim possession of the property in suit ;
and that as the proceedings which terminated in the
sale for arrvears of vevenue were taken duaring the
pendency of the execution of the delendant’s decree,
the doctrine of lis pendens applied, and the plaint-
iff’s purchase of the property in suit was, under the
circumstances, wholly void.

Issues were settled, of which only the following
were material on this appeal:

“2nd.—Whether the revenue sale of the ijmali
share of Taluka Azamgarh has extinguished all the
rights of the defendant No. 1 under the mortgage
decree and under auction-purchage in execution of
that decree, ‘

4 3rd.—Was the defendant No. 1 bound to pay the
Governmment revenue for the March kist 19002  And

- was the defendant No. 1 aware of the property being

in arrear?

“dth—What incumbrance, if any, the defendant
No. 1 had on the disputed property ? And whether
the plaintiff is entitled to recover pogsession of the
disputed property without paying with interest the
amount of incumbrance due to the defendant No. 1
from Mahomed Baksh Khan ?”

The Subordinate Judge held on the 2nd and 4fh of
these issues that at the sale for arrears of revenue
what was sold was the right, title, and interest of the
defaulters as it existed at the time of the default, or
of the sale, and tkat on 6th June 1900, the date of the
revenue sale, the mourtgagors had no title in the
four villages which had been purchaged by the first
defendant in execution of his mortgage decree; and
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therefore that the revenue sale of the ijmali share did
not extingaish the right of the first defendant under his
atiction-purchase. He also decidled on issue 3rd that
though the first defendant purchased the properties in
suit on 19th Mareh 1900, his title was not perfected
until the 23vd Aprit 1900 when the sale was contirmed.
and theretore the mortgagors and not the fiest defend-
ant were bound to pay the Government revenue, that
the Government revenune on the whole ijmali share
was Rs. 4000, and the arvears for which the estute was
sold were Rs. 1,554-0-4: the revenue on the shave in
the four villages which the fivst defendant purchased
was only Rs. 79: and that even if he wus aware of the
detault, the firat defendant could not be expected to
pay the whole of the 1evenue due. The result was
that the Subordinate Judge dismisced the snit with
costs.

An appeal by the plaintiff to the High Court came
hefore a Divisional Bench consisting of BRETT and
MooRERJEE JJ. who delivered sepurate judgments in
which they differed from the decision of the Subor-
dinate Judge, and came to the conclusion that the
proper decree was one for possession ol the property
in suit sub}eat to the plaintiff discharging the mort-
gage debt due to the first defendant.

BRrETT J. (after stating that the three main conten-
tions advanced on behalf of the plaintiff were (1st) that
the decree on the mortgage having been made absolate
before the arrears of revenue fell dwe, there was no

encumbrance in existence on 20th March 1900 when

the ijmali share was found to be in default: (2nd)
assuming that section 316 Civil Procedure Code, 1882,
governs sales under the Transfer of Property Act, the
title to the shares in .the four villages sold in execu-

tion of the mortgage decree became vested in the

mortgagee (the frst .defendant) on 19th March 190{)
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when the property was sold to him, and notl on 231d
April 1900 when the sale was confitmed ; and (8wl)
that the firgt defendant had ceased to be a morigagee,
and had become an owner of the property at the time
of the revenue sale on 6th June 1900, and therefore
under that sale all his rights passed to the purchaser)
continued :—

“The ijmali share was sold for arvears of revenue winder  the provisions
of section 13 of Act XI of 1859 and the purchaser at that sale acqnired
(nnder seetion 54 of the smme Act) the share subject to all incumbrances
aud did not acquire any rights which were not posdessed Dy the previous
owner or owners, I am unable to aceept the view which the Subordinate
Judge has taken that what was sold at the revenue sale was the right, title,
and interest only ot the defaulters.  Such w view is contravy to the whole
policy of the Revenue Law, and is opposed to the devisions of this Court
in the cases of Gungadeen Misser v. Kheeroo Mundul (1), Deti Das Chowdhiuri
v. Bipro Charan Ghosal (2), and dunoda Prosad Ghose v, Rujendra Kumar
Ghose (3), which clearly show that what was sold was the share subject to
encumbrances. .

“The maiu question for determination then in this cuse is whether the
mortgage by the defanlters to the fwt defendant was an inciumbrance
subject to which the share was sold, or had it ceased (o exist as an incun-
brance by reason of the purchase by the lirst defendant of the mortgaged
properties on 19th March 1900, prior to the date of defaalt, which purehase
was confirmed on the 23rd April following.

* The case put forward for the defendants las been that the mortgage
did not cease to exist as an jucumbrance when the order absolute was
obtained in the mortgage snit; that wnder the provisious of section 3186,
Uivil Procedure Code the title to the property sold vested in the first defend.
ant as against the mortgagor and persons claiming through or ander him
from the date of the sule certificate ; that up to the date of such certificate
ihe title of the first defendant ay vwner was inchoate and iuuomplet%, and
in fact subject to be logt ; that until the sale was confirmed he was entitled
to rely ou lds mortgage ; that what was sold at the reveuue sale was the
property as it existed af the time of the default, and that at the time of the
default the mortgage of the first defendant wus an existing incumbrance,
In snpport of these cohtentions reference has Deen made to section 28 of
Act XTI of 1859 and Schedule A, as showing that the title of the purchaser

(1) (1874) 14 B. L. R. 170, " (2) (1895) L L. R. 22 Cale. 641,
(3) 11901) 1. L. R. 29 Cale. 223,
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at a revenue sale relates back to the date of dufanle and it las been argued
on this basis that the property purchased must be the property in suit as if
existed at the date of the default.

* The Hrst two poiuts which bave been advanced in support of the appeal
may be cousidered together. 1t has leen contended thar the right of a
purchaser to property sold in execution of a deerce of tie Civil Court
accrues from the date of the sale, thongh it may not be curnpldete till after
confirmation, and in support of this view the cases of Blyrud Chunder
Bundopadhopa v, Seudamini Debi (1), Dugdn v. Puncham Singh Gunge-
ram (2), and Adhur Chunder Banerjee v Aghore Nuth drog (3), are relied
on. . . .
“ No doubt these cases are ample authority for the contention that the
title of the purchaser at an auction sale in a Civil Court will relute back
frow the date of confirmation to the date of sale so as to defeat all intere
medjate incumbrances or alienations, but these cases do not help us to
determine whether what was sold at the revenue sale was the share as it
existed on the date of default or on the date of actual sale, The cases of
Umatare Gupte v. Uma Charan Sen (4) and  Chowdhry Jogessur
Mullick v. Khetter Mohun Pal (5), to vhicl we have heen referved, no donbts
lay down that a purchaser of an estate at a sale for arrears of Government
revenue ig not affected by any incumbrances or alienations created by the
defaulter between the date of defanlt and the date of sale, a8 under section 28
of Act XTI of 1859 the title to the estate vests in the purchaser fram the date
of default. Bat in the present case, the question for determination depends
not 80 much on the date when the title of the purchaser at the revenue sale
vested as on the date when, if at all, the mortgage or ineumbrance on the
estate held by defendant No. 1 ceased to exist. Nor does “the decisivn of
the Full Bench of this Court in the case of Bibijun Bibi v. Sarki Bewa (&)
to which we have been referred, seem to me o assist usin determining
the question which is before us. That case hardly supports the present

coutention of the appellant thet the mortgage lien of Lhe first defeudant
on the property, which ne purchased on the 19th March 1900 in execu-

tion of his mortgage decree, was extinguished befure his sale had Deen
confirmed.

“ I am unable, therefore, to hold that the two first contentions advanced
" on behalf of the plaintiff have Deen maintained. The case of Prem Chand
Pal v. Purnima Dast (7), on the other hand, goes to support the contention

(1) (1876) L L. R 2 Cale, 141. (4) (1904) 3 Cale, L. J. 52.
(2) (1892) L L. R. 17 Bom. 375.  (5) (188%) L L. R.17 Cale. 148,
(3) (1898) 2 C. W.N. 589, .+ (6).(1904) L L. B. 31 Calc. 863,

(7) (1888).1. L. R. 15 Cale, 546,
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of the defendants, that ou the date when the shave fell into arrears for
Government revenue the share was subject to the unconlirmed sale held
in exceution of the mortgage decree, aud that the unconfirmed sule consti-
tuted an wcumbrance on the mortgage property which formed part of the
share sold.

“The third conteution however raises o question of much difficulty
and importance, iz, whether Decanse the sale to the hrst defendant had
peen confirmed on the ¥3rd April 1900, he hecame in couseqguence an
owner of the property at the time of the revenne sale on the Gth June 1400,
and therefore nuder that sule all his rights passed to the purchasger, In
support of this contention reliance has heen placed  for the plaintiff on the
decision of this Court in the case of Aunede Prosud Ghose v. Regendra
Kumar Ghose (1) and the decision  of  theiv Lordships of the Privy
Conneil in the case of Shyan Kuwmari v. Rameswar Singh (2).

After distinguishing those cases from the present
oue, the judgment continued

* The eftect of applying to the present case the principle contended fov
vu behalf of the appellavt woukl apparently Dbe to discharge the mortgage
of the tivst defendant leaving him, as proprictor of the share in the four
villages out of the 71 villages which made ap the thoali kalam which was
sold for acrears of veveunwe, o share in the sale-proceeds, which would bear
to the whole proceeds the same proportion as the value of the share in the
4 villages bears to the value of the whole ijmali kalam, The property at
the revenue sale sold tor Re. 13,100, aud such a share would cover only a
small portion of the mortgage debt which was due to the first defeudant
under his decree.

“It has been held in the present vase that the mbrtgage of the st
defendant was a valid transaction for consideration, In due course he
brought his suit to recover the debt due nnder the mortgage, obtained a
decree and sold up and himself parchaged the mortgaged property in part
satisfaction of his debt. Subsequently, but prior to confirmation of his sale
the property fell into arrears, a fact of which he uppears to have L)een in
ignorance, and his sale was condirmed before the property was brought up
for sale for arrears of revenue. Apparently all the acls of the first
defendant were perfectly bond fide and honest, while as to the acts of the
other gide, the Subordinate Judge, on the evidence, expresses some suspicion,
The purchaser at the revenue sale claims to be entitled to recover posses-
sion of the mortgagaf property purchased by the defendant on the ground

(1) (1901 L L. R, 29 Cale. 223, . (2) (1904) 1. L. R. 82 Cale. 27.
IR.31T A 176,
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that at the time of the revenue sale the defendant was a part-proprietor.
If the claim be allowed, the result will be that the first defendant having
sued on fis mortgage and executed his decree, will not be able to sue again
on the mortgage deed. A portion of the amount recovered under the decree
he may, as part-propriettr of the ijmali kalarn, be able to realize out of the
sale-proceeds, and the balance of the decretal amount not recovered at the
gale lLe may bé able fo realize by a personal decree under section 90 of the
Transfer of Property Act against the mortgagors.

“The result then of accepting as the date on which the title of the
purchaser at the revenue sale in the present case vested the date on which
the sale actnally took place, would be to cause the first defendant a serious
loss for which he cannot be held to be responsible, as he was ignorant that
the share was in defaunlt when he made the purchase.

“In the case before their Lordships of the Privy Council, the respoudent,
who puarchased at the revenue sale, was aware that he hail previously
purchased the property in execution of the decrae on his mortgage.

*If, on the other hand, the provisions of gection 28 and of schedule A of
the Act be accepted as determining the date from which the title of the
plaintiff's vendor, as purchaser at the revenue sale, vested, the first detendant
will be protected from what appears to be uothing less than serions
injustice.”

MOOKERJEE J., whose judgment was to the same
effect, summarised his conclusions briefly as follows :—

“{i) The view taken by the Subordinate Judge that the purchaser at
the revenue sale purchased merely the right, title, and interest of the
defaulting proprietor on the date of sale, and consequently purchased
nothing, because' his interest had already passed to the defendant, is
pet well founded ; (ii) the view put forward on behalf of the appellant that
w the purchase of the defendant at the mortgage sale had been confirmed
hefore the revenue sale, the effect of the revenue sale was cumpletely to
extingnish his title and vest it in the purchaser at the revenue sale is
equally unfounded ; (iii) the view put forward by the appellant that the
title of the defendant under lis purchase at the mortgage sale was perfected
with effect from the date of the sale is not well founded ; (iv} although the
purchase of the defendant at the mortgage sale was confirmed before the
revenue sale, yet as it was confirmed after default and without any
knowledge on the part of the defendant that default had been mads, the
defeudant is entitled to rely wpon his mortgage snd®use it as a shield for his
protection against the purchaser at the revenue sale. ”

Both the learned Judges also held that the first
defendant had, notwjthstanding his purchase of the
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properties in suit in execution, an equitable right to
keep his mortgage alive, and to treat it as & subsisting
incumbrance in the said properties, and that the
plaintiff’s purchase was subject thereto; and passed a
decree ag nbove stated.

On this appeal,

De Gruyther, K.C., and G.R. Lowndes, for the
appellant, contended that the respondent’s mortgage
was not, at the date of the revenue sale on which the
appellant’s title was based, an incumbrance upon the
properties in suit within the meaning of gection 54 of

-~ Act XT of 1859 ; and that the respondent had no equit-

0

able right, atter his purchase of the properties in suit
in execution of his mortgaged decree  to treat his
mortgage as a subsisting incumbrance. Liability ac-
crued as against the anction-purchaser from the date
of the sale, and not from the date of the certificate of
sale, and at the date of the revenue sale to the appel-
fant the respondent was the proprietor of the pur-
chased properties and all his inferest became extin-
guished by the gale and passed to the purchaser (the
appellant). Reference was made to Act X of 1859,
sections 10, 13, 14, 28, 53 and 54, and Schedule A:
Bhyrub  Chunder Bundovadhya v. Soudaminee
Dabee (1), Chatraput Singh v. Grindra Chunder
Roy (2), Civil Procedure Code (Act XTIV of 1882)
section 316, Shyain Kumars v. Rameswar Singh (3),
Gokaldas Gopaldas v. Puranmal Premsulhdas” (4),
Mahomed Ibrahim Hossain Khan v. Ambika Pershad
Stngh (5), Civil Procedure Code (Act V of 1908)

(1) (1876) L L. B. 2 Cale. 141, 145, (4) (1884) L. L. R. 10 Cale. 1035

(2) (1880) L L. R. 6 Cale. 389. L. R. 11 L A. 126.
(3) (1904) L. L. R. 82 Cale. 27, (5)(1911) 1. L. R. 39 Cale. 527,555 :
37, 38, 39: L. R. 81 L A. ~ L.R.39L A 68,81

176, 183, 185, 186,
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section 65, Abdool Bari v. Ramdass Coondoo (1),
Dagdu v. Panchamsingh Gangaram (2), Adhur
Chunder Banerjee v. Aghore Nath Aroo (3), Transfer
of Property Act (I'V of 1882)section 89, Bibi'an Bibi v.
Sachi Bewah (4). [MR. AMIR ALI referred to section
65 of Civil Procedure Code, 1908, and Order XXI
rule 94 which, he said, appeared to leave the matter as
it was under Act XIV of 1882.] The argument for the
respondent was one which this Board rejected in
Shyam Kumart v. Rameswar Singh (5), and should
be rejected now. KEven if the respondent bad any
such equitable right as the High Court allowed him,
it did not extend to repayment by the appellant of
the whole amount of his mortgage, but must in any
case be restricted to repayment of the sum which the
mortgaged properties had realised in execution.

Ross, for the respondent, contended mainly for the
reasons, and on the grounds, on which the judgmeﬁt-s
of the High Court were based, that the liability of
the purchaser (respondent) accrued only from the date
of the certificate of sale, and that he was enté’itled to
rely upon his mortgage, and use it as a shield for his
protection against the purchaser at the revenue sale;
and that thé appellant was, therefore, not entitled to
the relief he claimed. Reference was made to Act XI
of 1859 section 28: Shyam Kumari v. Rameswar
Singh (5) as to the time when the sale takes effect;
Civil Procedure Code (Act XIV of 1882) section 316 ; and
Gokaldas Gopaldas v. Puranmal Premsulkhdas (6).

De Gruyther K. C. replied referring to the Limit-
ation Act (XV of 1877) Schedule II, Article 109 ; and
Roscoe’s Nisi Prins (Bd. 18th) 135, 136, 140.

(1) (1878) L. R. 4 Cale. 607.  (5) (1904)' I L. It 32 Calc. 27, 38 :
(2) (1892) 1. L. R. 17 Bom. 375. L R. 311 A. 176, 186.
(3) (1898) 2 C. W. N. 589. . (6)(1884) I. L. R. 10 Cale. 1085 :

(4) (1904) 1. L. R. 31 Calc. §63, 868, L. R, 11 1. A, 126,
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The judgment of their Lordships was delivered by

LogD SHAW. This is an appeal from a judgment
and decree of the High Court of Calcutta, dated the
10th January 1908, which set aside a decree of the
Subordinate Judge of Gaya n Bengal, dated the 27th
January 1905.

The suit was brought by the appellant as plaintift
to obtain possession of a certain share, amounting to
5 annas 14 pies, in four villages in the Gaya district
which are named in the pluint. The appellant’s
rights are those of a purchaser who bought these
properties at a revenue sale,—that is to say, a sale for
arrears of revenue. The appellant pleads that he has
received, in his character of purchaser and as from
the date of sule, a right which cannot be defeated by
the respondent. The respoudent was a mortgagee
holding «a security over the property for money lent
thereon, and in respect of this loan the property was
sold in execution to him. It is out of this conflict
between the rights of the former, who may be called
the revenue vendee, and the latter, who was mort-
gagee and purchaser at the execution sale, that the
suit has arisen.

As their Lordships are unable to ztgrhee with the
views which have been taken with regard to this case,
either by the Subordinate Judge or by the High Court,
it is necessary to mention certain dates which are
material, and to test crucially what were the rights
of parties at those dates.

On the 9th August 1886 a mortgage for Rs. 5,000
was granted in favour of the respondent over the
shares aforesaid of four out of seventy-one villages.
On the 31st May 1899 the respondent obtained a decree
on his mortgage bond, which was made absolute on
the following 19th December. He executed hisdecree,
a sale in the ordinary course took place, and on the

July 22,
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19th March, which is the first important date in the
case, the mortgaged property was sold, and it was
purchased by himself, the mortgagee.

Nine days therveafter, namely, on the 28th March
1900, the March insralment of Government revenue
on the 71 villages, amounting to Rs. 1,534, fell into
arrear, and the whole, including the four which had
just been purchased by the mortgagee, were notified
for sale by the Collector. The situation of matters
accordingly then was that, so far as the ownership of
the property was concerned, a transaction of sale
thereof in favour of the mortgagee as purchaser had in
point of fact taken place, and this at a time when, by
the use of the ordinary information available as
public facts, or upon enquiry with regard to the
property purchased, it would have been found that the
period of the falling due of revenue was almost at
hand, and that proceedings preliminary to a sale in
respect of arrears then left unpaid would inevitably be
commenced.

The mortgagee, however, did not pay the revenue
- which fell due at the end of March. Without doing
80, he went forward with proceedings to get the sale
to himself in execution of the mortgage confirmed.
On the 23rd April he obtained a certificate confirming
the sale, the certificate bearing that he “has been
declared the purchaser at sale by public anction on
the 19th March, 1900 .. . . and that the said sale has
beent duly confirmed by this Court on the 23rd April
1900.”

It was maintained in argument for the mortgagee
that the true meaning of this was that the sale to him
did not hecome a legal fact until the 23rd April. 1In
their Lordships’ opinion, this is an under-statement
and a mis-statemient of the mortgagee’s rights. 1t is
true that upon that Jate the sale was confirmed, but
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what was, as the certificate bears, confirmed, was a
sale “Dby public auction on the 19th March 1900.”
There seems little reason to doubt that upon the 19th
March all the lands sold had been transferved to the
mortgagee, and that if there had been any accretions
to the property between that date and the date of
confirmation, those aceretions would have become the
property of the purchaser. On the other hand, there
seems no legal principle which would leave un-trans-
ferred to the mortgagee any obligations which arose
during the same period. Furthermore, if the proper-
ties which were the subject of sale were liable to
attachment for sums due from the lands as revenue,
and falling into arrvear subsequent to the actual date of
sale, namely, the 19th March 1900, it was not within
the legal right of the mortgagee on the one hand to
claim ag against the mortgagor that the owneship of
the property had been transferred, and at the same
time to claim against the Government, orin respect
of third parties unconnected with either mortgagor
or mortgagee, that the mortgagor had not transferred
the rights of ownership to the mortgagee, but himself
remained in the position of owner. For the mort~
gagee to be permitted to say to the mortgagor that the
ownership had been transferved, and to say to an out-
sider, like the Collector of Revenue, that the owner-
ship had not been transferrved, is a conclugion not
supported by good sense and, in the opinion of :r:heir
Lordships, they are not forced to it by any canon or
rule of law.

I the date of sale be taken as the true and actual
date in fact, which, in their Lordships’ opinion, was;
as explained, the 19th March 1900, it appears to th‘eii'
Lordships equally clear that what was in fact then
sold was the estate itself.and nothing other or less
than this which might be denominated by the terms
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“right, title. or interest” of the mortgagor only, or
the like. And it would seem to follow ag & necessary
consequence that when the mortgagee thus became
the purchaser and owner of the subjects mortgaged,
he was not in a position to maintain as against him-
self, or as against third parties unconnected with mort-
gage transactions upon the propervty, the position that
his mortgage still remained an incumbrance therveon.

In their Lordships® opinion it is clearly unsafe to
apply considerations as to the rights ol prior and suc-
ceeding mortgagees to questions like the present. For
in the present case no question arises as between a
first and succeeding mortgagee, and no right or duaty
emerges with regard to the uvoidance of an inequi~
table prinrity alleged to arise inferentially by acquisi-
tion of the estate. On the 19th March 1900, the crucial
date in question, there were no interests ol any kind
t0 enter into account or consideration so ag to iwpede
the full and complete transfer of ownership of the
estate as such.

In these civeumstances, when the 29th Mareh
1900 was reached, the property which fell then
into arrear of revenue and became liable to subsequent
sale was the property in fact and in law of no one but
the purchaser, namely, the mortgagee. It is admit-
ted,—the concession was logically unavoidable,—that
if at the sale on the 19th Mavch the mortgagee himself
had not purchased, but a stranger or outsider had, then
suoh poarchaser would have stood liable for the obliga-
tions acceruing on the property and heen responsible
to Government for the pavment of revenue and for
the consequences which would ensue if the revenue
fell into arrear. It seems somewha.t difficul$ to discern
why. theqe consequences, which would be inévitable in
the cage of a strunger purchaser, should be avoided
because the mortgdgbe wis purchasér himselfs
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The above considerations seem substantially to dis-
pose of the whole case and lead their Lordships to a
conclusion the opposite of that reached by the High
Court, who think that it was possible for a mortgagee
to maintain the ownership of the property in himself
with an incumbrance which he should use to defeat,
or, to use the term which the learned Judges employ,
as a * shield against ” the rights of third parties.

Upon this subject it is true that the language of
section 4 of the Act No. X1 of 1859—the Bengal
Statute as to Sales of Land for Arrenrs of Revenne—
provides that when a share or shares of an estate
may be sold “the purchaser shall acquire the share
or shares subject to all incumbrances, and shall not
acquire any righis which were not possessed by the
previous owner or owners.” This provision, however,
appears to their Lordships—(i) to confirm the view
that what is taken by a revenue vendee is nothing less
nor more than what belonged to the former owner, and
(ii) to negative the idea that it is open to an owner to
protect himself as by “ a shield™ against the conse-
quences of that full transfer by keeping incumbrances
alive against the revenue vendes. These incumbrances
had become extinct and lost in the mortgigee’s over-
riding right when he became the cowmplete owner of
the lands. To keep them alive as sought would intro-
duce confusion into the mechanism of transfer and an
insecurity into the rights in real estate whiclh are not
warranted by the Act.

Their Lordships will humbly advise His Majesty
that the judgments of the Courts below be reversed,
and that the plaintiff be declared entitled to the lands
insuit in terus of the plaint, that possession be deliver-
ed to the appellant of the properties in dispute the
possession of the respondent being removed, that the
name of she plaintiff he caused to be entered in the



