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Mesne profits— Jur'mU'iioji— Suit fo r  7'ecoi'eri/ o f  jwssesition n-ilh mesne 
'pr,)iils— Mesne promts â isss$e I In the ecectdion in'oceedings— Amount 
assessed more thaji the pemni%r>j jm'mlictitm nf the Court.

A Buit for recovery oP possession of certain laudH with iuchuu profits 
from tlie date of dispo.ssession up to the dato of reHtorulit n f»f jKWHossioix 
wus brought in the Munsiff’s court. It was decreed tD̂ etlwr with tlio inoHiie 
profits claimed, aivd the Court du-ected that the aniomit uE meauo pi-otitw 
would be determined in the executiou proceeding's. The decree haviujj; 
been affirmed on appeal, tlie decree-holder applied to the executing Cuart for 
aHcertalunient of nieaiie profits. The total amount of moHne prolit-B jiHcer- 
taiued by the Munsiff was Rs. 1,630-B including interest. Oil an <i!)jectiou 
taken by tiie judgraent-debtor tliat the executing Oourt lieing a Mitnsif, was 
not entitled to award mesne profits of a higher araouut tlidn Rh. 1,000 : 

jffeld, that the executing Court hid jurisdlctiou to award tlie mesne 
^roftta ascertained in the present case,

Jiameswar Mahton v. Ditn M.aUton(l) followed in priuciple,
Bhupe?uJi'a Kumar Chahraharti v. Purna Chandra Bose (2) dis

tinguished.

Se c o n d  a p p e a l  b y  fclie ja d g in eiit-d eb tior, P a iic liii- 
rani T ek a d a r .

T h is  appeal arose o a t  of an  a p p lic a tio n  fo r  
a sce rta in m e n t of m e sn e  p ro fits  in  th e  e x e c n tio n  
p ro ce e d in g s . I t  app eared  th a t on e K in o o  H a id a r  
b roa g h b  a su it  fo r  re c o v e ry  o f p o sse ssio n  o f c e rta in

Appeal from order, ’̂’o. 186 of 1911, against the order of Ashntosh 
Sai-kar, Subordinate Judge of Khulna, dated Jan, 6, 1911, confirming’ the 
order of Akhoy Kumar Bose, Munsif of Khulna, dated Dec. 2, 1909.

(1) (1894) 1. h. R. 21 Calc. 550. (2) (1910') 13 C. L. J. 132
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lands with mesne profits froiii the date of disposses- 1912
fiion up to the date of delivery of posseBaloii in the panchuram
court of the Mmisif at Khuliia on the 6th of March, T r k a b a b

1907. The phdntiff alleged that he liad been dis-'
jiossessed oil the 23rd of Ohait, la ll  B. S., and mesne 
profits were claimed for the years 1312 to 1315 B. S.
The learned Mmisif decreed the i>lalntiffB suit 
together with mesne i)rofits cLaiiiietl, and lie dii’ecied 
that tlie amount of mesne profits would be deteiiiiined 
in tlie execution proceedings. This order having' 
been afiiiined on appeal, the decree-hoJder applied to 
the executing Court (Munsirs Court) for ascertain
ment of mesne profits decreed. The Court held that 
the deci*ee-holder was entitled to recover mesne x̂ ’ofits 
for lr^l2, 1813 and 1314, but was not entitled to any 
mesne j)rolits for lolo *, and the total amount of inesne 
profits so ascertained was JRs. l ,6e%-8 inclusive of 
interest. The Judgment-debtor objected that the 
executing Court had no iurisdiction to allow mesne 
j)rofits higher than its j>ecuniary JuriBdiction, i.e.,
Rs. 1,000. This objection being overruled, an appeal 
was preferred by the judgnieiit~debtor to the Subordi
nate Judge, who affirmed tJie decision of the first 
Court. The -judgnieiit-debtor thereupon preferred an 
appeal to the High Court.

Bahu Sarat Chandra Ghose, for the appellant, 
contended that the Munsif had no Jurisdiction to 
award mesne jiroflts higher than one thousand rupees, 
which is the pecuniary jurisdiction of the Court; 
Bhupendra Kumar Ghakrabarti v. Purnd Ghandra 
Bom  (l)t

Babu Jadu Nath Kanjilal, for the respondent.
The case cited by the other side is distinguishable, 
la  that case the value of the claim for mesiie profits

(1) (X910) ll  0. L. 132:



1912 was Hindi above Rb, 5,000, and this HUiii not only 
Pas^ram exceeded tlie pecuniary Jurisdietio]) of tbe executing 
Tekadar Goiift, but, if allowed, a difficulty would have a,risen m 

to the fon m i  of the appeal. There could be no appeal 
fro m  the declRiou of the Mrinsif direct to the High 
Court. In the present case no siicli diiticiilty arises. 
The case of Bameswar Mahton v. Dihi Mahton (1) 
supports iny contention.

Babu Sarat Chandra Ghose, in reply.
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B re tt  and SHARFUDDm JJ. Tliis is .an appeal 
against an order passed by the lower Appelhite Court 
confirming an order made by the Oonrt o£ first 
instance in certain execution proceedings relating to 
mesne profits. It appears that the respondent in the 
present apj^eal obtained a decree against x r̂eaent 
appellant for recovery of possession of a certain piece 
of land with mesne profits. It is alleged that the 
X>iaintiff respondent had been disi)ossessed oji the 
23rd Chait 1311, and mesne profits were claimed for 
the years 1312 to 1315. Tije suit was instituted on tlie 
Gth March 1907 in the Munsif’s Court, and a decree 
was obtained by tte plaintiff for recovery of x)osses- 
sion of the land in suit, together with mesne profits, 
from the date of disx30ssessi0n up to the date of the 
restoration of possession, and it was directed that 
the amount of mesne would be determined
in the execution proceedings. The decree was 
ax3x3ealed against,"but it was confirmed. The execution 
proceedings for the purpose of determining the 
amount of mesne profits then commenced, And as a 
result it was determined that the plaintilK was 
entitled to recover mesne x̂ rofits for 1312, 1318 and
1314, but was not entitled to any mesne profits for

(1) (1894) I, L. R. 21 Oalc. 660.
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1315, because during Miat year he had lumseIf takei  ̂
away the crops on the laud. The total anioiiiit of 
inesne s$o ascertained was Rs. 1,630-8 wluch
Slim included Interest ainoiintiiio- to Rs. 291.

An appeal was^preferred against the decision of 
the executing Court allowing mesne i>rotits to the 
plaintiff, to the extent of that sum, and in support of 
it various points were taken which also bad been 
argued before the court of first instance. For the 
purposes of this aj)peal, the only i3oint which it is 
necessary for us to consider is that urged on behalf 
of the Judgment-debior, the x>resent appelhuit, namely, 
that tiû  executing court being a Munsifs Court was 
not entitied to award mesne profits of a higher amount 
than Rs. 1 ,000, that being the ordinary pecuniary 
jurisdiction of such Court. In support of that con
tention, reliance was placed on the case of Golap 
Singh V . Tndra Coomar Hazra (1). Both the Courts of 
first ijistance and the lower Appellate Court held that 
that case had no apiJlication whatever to the facts of 
the present case, that being a suit brought for accounts, 
and this High Court having held in that case that it 
was the duty of the plaintiti to ascertain ax^proximately 
before instituting the suit the amount which he 
claimed to be due on taking accounts so as to determine 
the court in which the plaint should be filed. In that 
case the sum which was found to be due by the Court 
exceeded Rs. 8,000. In the present case, both the lower 
C®urts relying on the decision of ̂  this Court in the 
case of Mameswar Mahton v. Dilu Mahton . (2) "^ere 
of opinion that, under the provisions of section 2l l  of 
the olii Code of Civil Procedure, which corresponds 
with Order X X , rule 3,2 of the new Code, the Munsifs 
Court had Jurisdiotiou in execution of the decree to 
award as mesne profits the sum allowed.

1912

pA,:aiUCBAM
,Tbka»a«
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The iuclgment-debLoi,' luis appealed to tliiB Court, 
and ill support of the appeal the maiji contention 
which ha  ̂ been advanced is tliat the h)wer Conrts 
erred in holdiiig that t1ie Manslfs Oonrt as a Court o£ 
execution had power to award to tlie plaintiif a (k̂ ci’ee 
for mesne i^rofits in excess of Rh. 1,000. In support of 
this contention reliaiiCB is j)hiced on the decision of 
this court in the case of Bkupeadra Kum ar Oha'kra- 
barti v. Pttrna Chandra Bose (i). W e have read 
through the judgment of this Coui-t delivered in that 
case, and hi our opinion llie facts of tha.t case and the 
groundR whicli influenced the decision of the U^arned 
Judges in til at case are very distin(*t fi'oin tlio facr.s 
of the pi'esent ease. Thej*e the suit was to recover 
possessio]! of hind valued at Rs. 68(j-8 and mesne pro
fits valued at Rs. 200 up the date of the institution of 
the suit, and mesne profits from tlie date of the insti
tution of the suit up to tlie date of tlie recovery of 
possession, to be ascertained in execution. The suit 
was decreed in hivour of the phdntiffi for I'ecovery of 
pjT>ssession of the laud claimed, and alsf> for mesne 
prolits claimed, the amount to be detennined in execu
tion proceedings. When execution ])roceediiigs were 
taken, tlie claim for mesne x̂ i’ofits pmdente Ute was 
laid at over Rs. 60,000. It does not apiiear in that case 
that any mesne loroflts were, in fact, ascertained, bxxt 
on apijeal to this Court, it was held that the Munsif had 
not Jurisdiction to entertain the claim for mesne profits 
pendente Ute for sugh a large amount. The leaimd  
Judges in that case pointed out that there were two 
weighty and obvious reasons why the Munsif should 
not be allowed to exercise jurisdiction, and why the 
rule laid down in the case of Bameswar Mahton v. 
Dilu Mahton (2) could not j)ossibly be extended to 
that case. The two reasons were, firstsXlidiX, the value

(1) (1910) 13 a L. J. 132. (2) (1894) I, L. E, 21 Calc, 580,



of the claim for iiieBiie profits -pendente Ute wliich tlie 9̂12 
decree-lio l d e r  i n v i t e d  tlie Court to iiivestigcite was i>anch'u8am 
miicli i n  excess of t l i e  value of a suit wliich tlie Mniisif Tbkadab 
was generally competent and specially aiithorl.sed 
to try, a n d ,  second!]/, tliat if the Mini si f in v C v S t ig a t e d  H aldar  

the c l a i m ,  there A v o n ld  be i n s u p e r a b l e  difficulty as to 
the, forum  of the a p p e a l ,  which could not b e  eitlier tlie 
Court of the District Judge who could hear a p p e a l s  

only i n  suits of which the value did not e x c e e d  

Rs- 5,000 o r  t h i s  Court, a n d  because the Legislature 
never contemplated an appeal direct f r o m  the decision 
of the Munsif to the High Court. For these r e a s o n s ,  

the learned Judge held tliat the Munsif could not 
e n t e r t a i n  the ax>plication for investigation o f  mesne 
profits 2̂ &ndente life, as the claim was laid at over 
Rs. 60,000. In the present case the claim was not laid 
at anything like that sum, and, in fact, the amount 
was only ascertained in the course of the execution 
proceedings by a Commissioner specially appointed ̂  
for that purpose. In the present case the amount of 
mesne profits ascertained does not exceed Rs. 5,C0Q 
or, in fact, ajiproach near that amount, and no ques
tion as to the forum  of api>eal arises. Eurthermore'* 
this is not- an appeal, as the case of Bhupendra 
Kumar Chakrabarti v. Purna Chandra Bose (1) 
was, against an application to the Munsif to in  ̂
vestigate the mesne profits, but is an appeal against 
an award of mesne profits made by the Munsif in 
execution of a decree which has |)ecome final, and 
which investigation ax>i)ears to have been conducted 
without any objection raised on behalf of the api^elliint 
It was only after the amount of the mesne profits had 
been ascertained that the objectioil^was taken that the 
Munsif bad no Jurisdiction to award mesne profits in 
excess of Rs. 1,000. In our opinion, therefore, jtlie

(1> (X9I0) A3; 0. 1^2. :
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ruling, oil wlucli the learned pleader for the ax î^ellaiit 
relies, lias ,uo application whatever to the facts of the 
present case. The principles laid down b.y tlus Court 
in the case of Bameswar Mahton v. Bilu Mahton(X) 
which have been followed by the hjwer Conrts aj^pear 
to IIS, on the other hand, to be LTilly apx)llcable. In 
that case the learned Judge poinJied out tliat the amount 
of mesne profits to be awarded nj) to the date of the 
delivery of possession, which the decree-holder would 
be entitled to recover, would be dei)endent not on his 
action, but on the ojipositioii which the Judgment- 
debtor might be able to offer to the delivery of posses
sion to him, and it was cons’dered that it was neither 
the intention of the law, nor would it be right, that 
the decree-holder shoiild be deprived of his rightful 
X3i‘ofits or driven to a subsequent suit to recover the 
amount simply in consequence of o])poBition of the 
Jiidginent-debtor. The learned Judge also pointed 
out that in most cases, Aviiere a suit, is broaght for 
recovery of possession and mesne ])ro(its, the Court 
would not be in a position at the time of the institu
tion of the suit to say whether it had or had not 
Jurisdiction until the enquii'y as to the amount of 
the mesne profits had been completed.* No d.oubt 
there is in tlii,s case an oxiinion exi)resHed that 
where mesne profits are claimed prior to the insti
tution of the suit, such j)rofits and the value of the 
property in suit should not exceed the pecuniary 
jurigdiction of tl̂ e Court trying the suit, but in*.the 
present case this question does not appear to have 
been raised in any of the lower Courts, nor in fact was 
it raised at first when the appeal was argued, and it 
was only as an after-thought that the learned pleader 
for the appellant suggested that the mesne profits for 
1312 and 1313, together with the value of the property

(X) (1894) T, L. E. 21 Calc. 550.
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in suit, would exceed Rs. 1,000. W e have not the 1912 
materials before ii8 in this appeal to enter into tliat pAjcnHuiuM 
qnestion and decide it, even i£ we were prepared to do T e k a d a b  

RO. Certainly, if that qnestion had l)een raised In an ’̂’ 
of the lower Courts, it wonld liave been i'lie
decree holder to detemiine whether or not he would 
relinquish any part of Ms claim for mesne i)rotits 
prior to the institntJon of the suit, so as to bring the 
claim for mesne j>rolits and recovery of possession 
within the i3ecunhxry jurisdiction of the Mniisif. As 
the facts at present stand before us, it is not possible 
for US to say that the contention is correct that the 
mesne profits claimed prior to the institution of the 
suit with the value of the j)roi3erty exceed Rs. 1,00U.
If the Judgment-debtor relied on the contention now 
advanced before us, it was his duty to have taken the 
objection in the Mnnsifs Court or in the Court of first 
appeal, and not to advance it as a sort of last argument 
in this Court in second appeal. In our ox>inioii, the 
reasons given by the learjied Judges in the case of 
Rameswar Mahton v. Dilu Mahton (1) aj)ply fully 
to the facts of the ])resent case, and we are of oi)inion 
that it was with the object of allowing a jdaintifi; to 
recover the mesne profits claimed in a suit for recovery 
of possession of land after the institution of the suit, 
without being driven to a subsequent suit, that the 
provisions of section 211 of the old Code, which are 
now reproduced in rule 12 of Order X X  of the new 
Codef, were enacted. In our opinioi3> the view taken 
by the lower Courts is correct. The judgmeBt apd 
decree of the lower appellate Court are, tkerefci^e, 
confi-tmed, and the ai^peal is dismissed with oo&ls.

Appeal dismissed.

(1) (1894) I. L.,E. 21 Calc. 650.


