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Before Jiiftlire Sir Amiash Mookerjee and J/r. Car/hht f .

HARI MANDAL iitia

V . April I:

KESHAB CHA1S[DEA MANA*

Sancilmi for proseadioti— Application lo Distr'ui, Jmlge V7ider s, 19ft, 
cl- (6) of the Crimmal Procedure Code (^Ad f' of 1898")— Tmmfer 
of such application to a Buhordinate Judge for diŝ nniil— Jurhdidton—
Ciril Conris Aci (X U  of 1887% a s . 2 1  ( 5 ) ,  {4) m l 2 2  (1 )— Appeal.

4u application made to a District Judge under s. 195, siib-s. (6 ) of tlje 
Criminal Procedure Code, against the order of a Ifunsif, cannot lie 
transferred by the District Judge to a Subordinate Judge for disposal.

Mam Charm Chanda Talukdar y. TariptiUa 0 )  approvî d.
Semhle : An application under h. 195, suli-s. (6) of tlje Oriuuisal

ProcecWe Code is not an “ appeal’ ' within the meaning of s. 22, (i)
o£ the Bengal Civil Courts Act, 1887.

Rule granted to tlie petitioners, Hari Mandal and 
otliei'S.

On the 27tli Ai^ril 1908, an application for conix3ro- 
inise was fiied on belialf of one Eesliab Oliandra Mana, 
tli0 decree-liokler, in execution of a decree obtained 
by liini against Hari Mandal and otiiers, the Judgment- 
debtors, in a mortgage suit, and the execution case was 
ordered by the Munstf to be dismissed on full satisfac- 
tio|i having been entered. Subfiequeiitly, on the SOfch 
May 1908, the decree-holder fiied a petition uod^r 
sectiom 2M and 623 of the Code of OiwI, Proceddre,
1882, it) set aside the order of dismissal on the 
ground that the applioa,tion for, Gompromise was

Civil Rule, No. 5977 of 1911, against the <5rder of Ganendra NatJi 
Moolterjee, Subordinate Judge of Midriâ oro, dated Aug. 24, 1911.
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not filed by him or on liis beliaU', and lie alle^'ed that 
the said application was forged. On the cavse having 
been heard by the Munsif, it was found that tlie 
application was a forgery, and it wan ordered, on the 
9th September 1908, tliat the order of diKinlRHal in tlie 
execution case be vset aside. Againnt thlH latter oi’der 
Hari Mandal preferred an appeal, in which the Judg- 
nient of the Mimsif was upiield. Tliereopon, Ki‘Bhab 
Chandra Maiia ai:ipLied for and, on the .lanuary
1911, obtained sanction from the Munsif to prosecute 
Hari Mandal, one of the Judgmeut-debt(n.'K, under 
sections 193, 196, 463 and 471, Indian Penal Code, and 
liis witneBses under sections 193 and 471 read with, 
section 107, Indian Penal Code, while tlie other jridg- 
inent-debtora were ordered to be discharged. Against 
the Munsif’s order granting Banction foi* prosticution, 
two ax>peals were filed before the District Judge who 
transferred the said appeals to tlie file of the Sj^bor- 
dinate Judge foi* disposal. On the appeals being dis
missed on the 21th August 1911, Plari Mandal and his 
witnesses api)lied for and obtained a Rule from tlie 
High Court against the owler gran.ting sanction to 
I)rosecute them.

Babu Manmatha Nath Mookerjee and Bahii, Satin-- 
(Ira Nath Mukerjee, for the petitioners, in support 
of tlie Rule. The District Judge 3iad no jurisdiction to 
transfer the case from his file to tliat of the Subor
dinate Judge. All api^eal from an order under section 
195, Criminal Procedure Code, is not sucli an appeal as 
m contemplated by section 22(1), Bengal Oivil Courts 
Act, and must be disposed of by the District Judge 
himself, who aloneris the competent autjjority to deal 
with such, matters. Appeals from the Court of the 
Munsif ordinarily lie to tlve Court of the District 
Judge, and for the purposes of s ĉtrion 195., Crtminal
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Procedure Code, t-lie MaiisiTs Oourfc is subordinate to 
tliat of tlie DIfitrict Judge. TMs m̂a.s virtually a 
petition for revision, thoiigli coiiclied in tlie form of an 
appeal, and tlie DiRtrict Jndge was, tlierefore, the 
ojiiy competent authority to dispose ol it.

Bahii Mohini hath Bose, for fclie oi3posite jparty, 
showed cause. The sanction to x î' ŝecute the peti
tioners was granted by the Mnnsif. The petitioners 
api^ealed to the District Jndge, who transfei-red the 
appeal to the Subordinate Judge for disposal. Under 
section 22(/) of the Bengal Civil Courts Act (XII of 
1887) the District Judge was competent to make this 
transfer, and the Subordinate Judge was acting within 
his jurisdiction when he made the order against 
which tliis Rule has been obtained.
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Mookerjee and Cahnduff JJ, This Rule raises 
the question, whether when an application has been 
made to a District Judge under section 195, sub-section 
{6), piiminal Procedure Code, the application can be 
transferred by him to a Subordinate Judge for disposal.. 
Sub-section (6) provides that any sanction given oj 
refused under the section may be revoked or granted 
by any authority to which the authority giving or 
refusing it is subordinate. Sub-section (7) then pro
vides that for the purposes of this section every Court 
shall be deemed to be subordinate only to the Court 
to which ai)i3eals from the former Court ordinarily 
lie Now, section 21, sub-section* ( )̂ of the Bengal 
Civil Courts Act, 1887, provides that an appeal from 
an ord,er of the Munsif lies to the Distriet Judge. 
Consequently, the District Judge is the authority 
competent under sub-section (S) of section 195, 
Criminal Procedure Code, to revoke or gi'ant a sanction, 
which has been given or refused by a M m isil Tb,e 
District:" Judge, in-'OLur 0'|»ini6n,-is mot.'compete



40 INDIAN LAW  REPOETS. [VOL. XL.

1912

Hari
Mandal

V.
IvESHAB

C handra
Masa.

section 22, sub-section (J.) of tlie Bengal Civil Courts 
Act, 1887, to transfer.tlie application presented to him, 
for disposal Jby the Subordinate Judge. That section 
provides thafc a District Judge may transfer to any 
Subordinate Judge under his administrative control, 
any appeals pending before him from the (leci.*ee 
or order of a Munsif. An application under sul)-sec- 
tion (6) of section 195 of tlie Criminal Procediiro Code, 
is, in our view, not an appeal within the meaning of 
sub-section (i) of section 22 of the Bengal Civil Courts 
Act, 1887. It has not been siiggested to us iu. this 
case that any order has been, made by tlie High Court 
under sub-section ( )̂ of section 21 of the Bengal 
Civil Courts Act, 1887, so as to constitute the Subordi
nate Judge the appellate authority over the Munsif, 
Consequently, the order made by the Subordinate 
Judge was pass<̂ d without jurisdiction. The Kule is 
therefore, made absolute and the order assaiki^l is 
discharged. The District Judge will now take up the 
matter and d.eai with it as early as practicable.
, Since this order was passeil, we have found that 
t̂ he view taken by us is in harmony with that atl opted 
by B. Chatterjee, and N. R. Chatterjea, JJ., in 
Oharan Chanda Talukdar v. TaripuUa (1).

O.M . Rule ahsohUe.

(1) (1912) L L. E. 39 Calc, 774.


