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Their Lordsliips are, therefore, of opinion that the 
appeal ought to be allowed and the siiit dismissed 
with costs both liere and below, and their Lordships 
will liumbly advise Hiî  Majesty accordingly.

Apijedl allotaed.
Solicitors for tlie appellants: BrcmallSf White. 
Solicitors for the respondents : J,. H. Arnorilil 4' 
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[ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA, AT RANGOON.]

Appeal to Trh'y Council— Right o f  appeal— Proceciliiigs on airanJ ly  
Collector luider hand Acqxdsiiion A ct ( I  o f  lS 9 i ) — Decisioiv o f  Court 

o f  Lovrer Burma on reference hy Collector o f  Bangoim— Question as 

to value o f  land a matter fo r  local judicial trihtinals. •

No appeal lies to His Majesty in Council from a decision of the Chief 
Court of Lower Burma oii a reference bo tliat Court l>y tlie Colk'citur of 
Rangoon, in pvocoedings under the Land. Aajuisition Act (I of 1894), on 
an award made by him as to tlio vahie of land acquired.

A right of appeal must be given by express enactment, and cannot be 
implied. "

Samlhach Charily Trustees v. North Siaffodshirt R iih c a y  per
Loi’̂ .Bramwell, followed. , '

Tlie question in this case, moreover, being orJy a question of fapt as th 
the, value of land acquired under the A.ct, was, in the opinion',of.,their 
Lordship ,̂ one for decision by local arbitrators or Courts, ancl not Ji,matter 
for, determination by a judicial tribumal in England.

, P resen t:  L o w  MAOj^ASHTEfr, L o r d  S h a w , Sib J oh n  E d qb , f j fn ' 

Mn. A.mker At.i.

(1): (1877)%:E.,:S Q. ,

P.C.̂
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A ppeal Iroiii a decision (lltli May 1908) of (lie 
Chief Court of Lower Burma cojilirmiii^  ̂an award of 
compeiirtatioii made by the Collector under the Land 
Acquisition Act (T of 1894).

T]ie claimants to compensation were the a])pelhints 
to His Majesty in Council.

Tliis appeal (stated in the appelhint’s case to be 
from an “ award”) arose of tlie compnlsoi'y acqaisition 
of certain lands in the Botatounq? quarter of! Han^’ooii, 
belonging to the Appelhint Company, by the Local 
Government under the Land AcquisKion Act. After 
a very lengthy inqiiiry tlie Collector awarded com­
pensation to tlie appellardB amounting in all to 
Rs. 13,25,720. The area of the Botationng i)i.‘operty 
was 10'1-8 acres, and the value was assessed on, the basis 
of. Rs. 1,10,000 per acre, amounting to Rs. 11,52,800, 
together with, the statutory allowance of 15 per cent. 
(Rs. 1,72,920), to wliich the appellants were en.titled 
under section 23, sub-section 2 of the Ac.t.

Tiie^ievenae Depariunent notification preliminary 
to acquiring the land was publtBlied in the Barm,a 
Gazette of 3rd March 1906 pnrsaant to section, 6 of the 
Act. The appellants did not accept the award, and 
applied for a reference under the Act to. the Chief 
Court of Lower Barma, the only question for that 
Court to decide being, as the Court itself said, “ the 
m.arket value of the lands at the date of the publication 
of the notification.”

The Chief Court (H artnoll and ROBiNSON Ĵ J.) 
on the reference confirmed the Collector’s awartl; and 
the ai^pellants thereupoix obtained leavefrom the Chief 
Court to appeal, to His Majesty in Council.

On this appeal, the objection was taken iri ^he 
respondent’s printed case that no appeal lay.

Bailhaehs, K.C,, Sankep, K.CL, and Dr\ A rm td  
Jolly, for the appellants, contended thati the appeal
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would lie as of itiglit. The Land Acquisition Act 
(I of 189-i), section 54, enacted that an appeal lies to 
the High Court in any proceedings under this Act.” 
That would be sabject of couuse to tlie discretionary 
right of the Court to refuse axjpeals in certain cases. 
Eeference was made to the CiTil Procedure Code 
(Act X IY  of 1882), section 595, and Civil Procedure Code 
(Act V  of 1908), section lOO, gLvlng a right of appeal 
from the High Courts to the Privy Council. Tiie 
Chief Court of Lower Burma is. in respect of appeals 
to England, in the same j)osition as a High Court. 
x4ppeals have been etitertaiiied by this Board under 
the Land Acquisition A cts: see Ezra v. Secretarij 
of State for  India (1), Secretary of State for India 
Y .  India Geyieral Steam Navigation. Company (2), and 
Secretary of State for Foreign Ajjairs v. Charlesimrth, 
Pilling and Gompany (5), per Lord Hobliouse. There 
may be an api)eal on a question of fact. Under these 
circifrnstances, it was for the resi^ondent to sliow that 
the, righ.t of apx̂ eal had been taken awa ’̂', andjbhat the 
appeal did not lie.

BiHhmaster, K.C., and Charles H. Sargant, for tbe 
respondent, contended that no aj)peal lay, unless it was 
expressly given by the Land Acquisition Act, and no 
right of appeal to His Majesty in Council, it was sub­
mitted, existed under Acfc I of 1894. The point had 
not been raised before in any of the cases. The Act did 
nothing but “ award'’ compensation for land. Undef 
tlijB provisions of the Act the determination of the 
Court established by it was both in name and in 
and “ award,*' and (apart from the special provisions 

"of the* Act) was not appealable to any greater: extent 
than the 4ŵ  ̂ of any other tribitU’il

(1) (1905) I- L. B. 32 Calu. 605 ; (2) (1909) I. L. li. 36 GaJc. 967, y74 .• 
L. R. 32 I. A;, 93̂ . , , ; L. li. S6 f:. liOU, 202.

(3) [l&Ol] A. p. 37,3,•391 *, L. H. §8 I. A. 121, 139.
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1912 If the amoniit tiwarded in tlie Oollec(}()r'’s Corii-t waf? not 
safcisfactoi'y, the award came hofoi’e another Court 
which made another award : section 8, Hub-sectioiis (b) 
ajKl ( d )  were referred to. The i)rt)ce(liire a,II h I i o w s  

that the proceedings were not tlie j)rocc(Mliii<>’H of a 
Court at all. No “ order” or “ decree” but nierelv an, 
“ aw^ard” was made: sections 18, 21, 2̂ 5, 24 ami 25 wore 
rel'erred to. A reference ŵ as allowed ho another Court, 
but fchiB wan to be dealt with in a special wa,y, and itn 
result is an “ award,” not an “ oj'der” or “ decree.’’ 
Sections 31, 51 and 52 were refert'ed to, it being’ pointed 
out that tiiere was no fee or duty under section 51. 
Section 53 made the Civil Procedure Code applicable 
to all proceedings, “ save in so far as they nia,.y be in­
consistent 'with anything conttiined in tlie A ct.’ ' 
Section 54 gives an appeal to the High, Court from the 
“ award” which is the only apj)eal given and tliat was 
a limited one, and did not in terms extend ])eyond the 
High Court, the express provision of this limited Tight 
3iegativ|.ng by inference the existence of aiiy general 
right of appeal. Section 54 would iuive been unneces­
sary, had it been intended that the ordinary procedure 
iw to appeals under the Civil Procedure Code should 
apply. Under section 109 of the Civil Procedure Code 
of 1908,anapi)eal to this Board must be from a “ decree” 
or “ order” ; that section is more extensive than 
section 595 of the Civil Procedure Code of 1882 in 
which the word “ order ” did not occur. The claimant 
here is not a “ suitor,” Init a person wliose land 
been legally acquired by G-overnment. The present 
appeal was against the “ awa;rd,” and no appeal lies 
from that to this Boaixl. Reference ŵ as made'’ to Xw 
re Arbitration bettveen Sandback Charity Trustees 
ami North Staffordshire liailway Oornpafty (1) ; -HoJ 
parte County Ootmcil o f Kant and GoimcUs o f Bom r

(1) (1877) L. II. B g :B . I). 1, 3.
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and Sandiuich (1) a case under section of fclie Local 
Government Act, LS88 (51 and 52 Viet. C. 41); In re 
Arhitratioii between Knight and the Tabernacle Per- 
manent Building Society i;"!) I Burgess v. Morton (3). 
Apx^ellate jiiiisdLctloii wbich a person was entitled to 
invoke must, it was submitted, liave reference to an 
appeal exx̂ ressl̂ r given by the paj’ticular statute under 
whicli tlie procetixire has been taken. In this parti- 
cniar case, moreovei*, the question is one ol fact and 
not of law, and has been carefully and exhauBtively 
dealt with by a Court which had, on the request ol; the 
parties, visited and inspected tbe land acquired, and 
the determination of tbe Court could not be advantage­
ously reviewed by this Board.

Bailhache, K.O., in repi,y, agi’eed that the right of 
appeal, if there was one, must be found in the statute 
under which these ijroceedings Lad been taken. It 
was submitted, however, that, after the hearing by the 
Chi^ Court on the reference, that Court made a 
“ decree ” or “ order ” from whicli are app^l lay to 
this Board. [Loed Macfag-htbx. JSow do you get the 
Civil Procedure Code to apply ?] Section 53 of Act I ©f 
1894 makes the Code of Civil Procedure applicabk?. 
Section 109 of the Code of 1908 gives an appeal to this 
Board from the “ decree” or “ order” of the Chief 
Court. .The appellant had a right of apx>eal to the 
Chief Court under section 54 of Act I of 1894. In the 
Chief Court he got out of the region of “ awards,” and 
came to a stage of the case which ended in the “ order ’̂ 
of ‘vdecree” of the Chief Court. -That Court gave a 
“ Jridgment” in the case, not an “ award.’^

Judgment of their Lordships waĵ  by
,,IiOBB;:;MAOSrAaHTE5r.: ' Iĥ  tias, ;cas.̂ :'":a preliminary 

0!te|fe<3ti;ph:Was taken 'to; the a|ipe^fc*‘ 0,aying heal'd'

(t)r t l8 9 lT l 'Q . B, 726,'726, 727> , (2) [U & ai'2 '4- B. G18, '617,
A ;0 .
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1912 point fnll.y argued, their Lordnpips came to the coii- 
Rangoon cLnHioii tliat the appeal WU8 ■nioouipetent, and they

B o t a t o iix «  Intimated that on tliat ground tiiey would, humbly 
C o m p a n y

L d.' ’ advise HIh Majesty that the appeal should be diBiuissed 
with costs.Tiiio

COLLECTOK, The a])peal purported to be an ai>peal as of righ.t 
H a n o o o n . award oC the Chief Court of Low('r Burma.

Some land belonging to the appellants had been taken 
for iJiiblic purposes niider the provisions oi the Land 
Acquisition Act, 189d. In due course (die Ooliecfcor 
made his award. The appelhints did not accept it. 
They were dissatisfied with the amount oV the Collec­
tor’s valuation. On tliat ground, and on, tliat ground 
only, they demanded, as they were entitled to do, that 
the matter should be referred to tlie Court under thê  
provisions of the Act. The exx)ression “ the Court” 
ill the Act is defined as m,eaning “ a pri,nci})al Civil 
Court of Original Jurisdiction.’’ The refeixince was 
taken by tŵ o Judges of the Chief Court. They saTt as 
“ the CoF..rl} ” and also as the Higli Oou,rt to whieli an 
ax3i3eal is given, by th,e Act from the award of “ the 
C&urt.” The hearing ol the rei'crence occupied 45 
days. More than 100 witnesses were examLiUid. A  
vast mass of documents was pat in, and the learned 
Judges at the request o.£ the i^arties viewed the 
XJremises. Then they made an exhaustive award deal­
ing minutely with the oYidence, and they held that 
the award of tlie Collector had given, the ax)i>ellants 
“ all and probably more than, the full market-value pf 
their property,” and so they dismissed the refer­
ence with costs. They were precluded by the Act 
from awarding less than, the amount awarded l)y the 
Collector.

It was admitted'"by the learned counsel for the 
appellants that it was incumbent upon him to show 
that there was a statutory right of appeal, As Lord



YOL. XL.] CALCUTTA SEEIEB. 27

Rangoo.x
.Bo t a t o u n g

COMFASY,
L d .

T he

Brain well, tlieii Bramwell J.A., observed iiitheeuHe 
of tlie Sandhack Charity Trustees v. Tlw North 
Staffordshire Bailway Company (1): “ An appeal does 
not exist ill tlie nature of things. A  right of appeal 
from an}̂  decision of any tribunal must be given by 
exx3ress enactment.” A special and limited appeal is coLLEcmB, 
given by tlie Land Acquisition Act from the award of Rangoom. 
“ the Conrt” to the High Court. No fiij-ther right of 
ail pea I is given. Nor can any such right be implied.
T]ie learned Counsel for the appellants relied both on 
section 53 and section 54 of the Act, Section 53 enacts 
that, “ save in so far as they may be inconsistent with 
anything cotained in this Act, the provisions of the 
Code of Civil Procedure shall apply to all proceedings 
before the Court under this Act.” That enactment 
ainiliea to an earlier stage in the proceedings, and 
seems to have nothing to do with an appeal from 
the High Court. Section 54 is in the following 
teriSs:—

“ 54. Subject to the provisious of the Code of Civil Procedure applica­
ble to appeals from original decrees, an appeal sliall lie to the High Court 
fi’om the award or from any part of the award of the Court in ails’" proee^d- 
ings Tinder this Act.” ^

That section seems to carry the appellants no fur­
ther. It only applies to proceedings in the course of 
an appeal to the High Court. Its force is exhausted 
when the appeal to the High Court is heard. Their 
Lordships cannot accept the argument or suggestion, 
that when once the claimant is admitted to the High 
Court, he has all the rights of an ordinary suitpr  ̂
including the right to carry an award made ,m an 
arbitration as to the value of land taken loi? public 
puri)osies up to this Board as if it were a decree of 
felie Hlgh/Ogurt made in the c w s e  of its ordinary 
fiirisdiction.

0 )  (1877), L . B. 3 Q. B . D. 1,
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1912 It is iiiipoBsible to conceive anything' more incon­
venient than tliafc a Court in this country should be 
called upon to I'eview the detenuinatioii ol: arbitrators 
as to the value ol a piece of iiuid in liidhi— a mere 
queBtloii of fact— without the advantage of any local 
knowledge or the i)iivilege, if it be a privilege, of.Ree- 
ing the cloud ol‘ witnesseB 'who engaged the atti^ntiou 
of two Judges of the Chief Couut of Low^er Burma for 
45 days, or even tlie opportunity and tlie IntereRt of 
viewing a property the value of whicli seeoiH ho  extra­
ordinarily difficult to discover.

A ppncil difimissed.

Solicitors for the appellantH; A . F£, Arnoiild ^ 
Son.

Solicitors for the renpondent; Coward Bawksley, 
Sons Chance.

J. Y . W .


