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CRIMINAL KEFERENCE

Before Sharfuddin and Teunon J.J.

DEDAR BUKSH
v.

SYAMAPADA DAS MALAKAR.®

Complawmb—Complaint by husbend of minor wifc against cerlain psrsons
of offenices w@gainst hor-Proliminary inguivy by Magistrate—With-
@rawal of complaini by husband—Relusal by Magisiralc fe dismiss
complaini—Braminglion of wife and other prosccution witmesses i
inguiry—Cognisance against persons sl nemed in the complaini on
sOidence iakon @i suol inquiry —Cogaizance on complaint or informelion
=Crininal Procedwurse Code (def V of 1898} ss. 190(1), (a), (¢},
202, 203 —Praciice.

A Magistrate taking ocognizance of aun offence upon a compluind
against certain specified persons, is cowmpeient 6o proceed against others
pot namsed therein bubl who aye disclosed by the prosscution evidence,
taken on & preliminary inguiry under = 202 of the Criminal Procedure
(ode, to have been concerned in the offencs,

Charw Chandre Das v. Narendra Erishna Chalraverti (1), Raghab
dcharjoe vo Hmpress () followed.

Ehudiram Mookerica v, Enpress (3} not {ollowed.
Jagat Chandra Mosumdar v. Queets- Fmpress{4) distinguished,

Where a complaint was wade under ws. 343 and 363 of the Panal Code,
againgt four persone, by fhe husband of a girl aged 11, whercupon the
Magistrate, afler esxamiping him o3 oath, ordered kim o prove his cuse,
and two daye later he presenfed a patition for the withdrawal of ths
complaint and its dismissal as untrue, hut the Magistrate proceeded, on
the date fized for ths preliminary inguiry, to summon the svitpesses, and
thereafter 'examined the girl and some . other prosecution witnesses and

found that, though thers was no safisfactory evidemce ogainst the original

acoused, thers was sufficient svidence against obher persons, and, fresting

* Criminal Reference No., 45 of 1914 by B. G Mitrz, Sesyions Judge
of Hooghly, dated Feb.%;%"h 1914,

(1) {1900) 4 O.W.IN. £67. (3)(1896) 1 CLW.N, 105,
(Q) (1899) 8 O-W(NO é‘%cﬂxxixs (4; ‘1&99} InI.hRa QB Qalo. 786-
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the givl as she real campifmiﬂanb, igsued processes against them for offences
nnder ss. 342, 352 and 863 of the Penal Code :—

HeliZ, that tho Magistrate was right in ordering the ezawinabion of the
witnesses to aszcertain if there was anv subsbtance in sthe petition of with-
drawal 2ud in the complaint.

Held, further, that he ook cogoizance sygaiust the persond not named
inp the complaint under cl. (&) and not ¢l {&) of 5. 190Q1) of the Criminal
Progedure Code. ‘ :

Ox the 15th September 1913, one Syamapada Das
Maiakar filed a writben cownplaint, before Babu 8. C.
Sew, Deputy Magistrate of Hooghly, under ss. 342
and 363 of the Penal Code, against Moulvi Marzaharul
Anwar, a local pleader, his wife and two daughters,
charging them with wrongiol confinemeny and kidnap-
ping of his wile, Sidheswari Debi, aged 11 years. The
Magistrate thercupon czamined the complainant on
vath, and ordered him to prove his case, under s. 202
of the Code, on the 30th instant. The substance of
the complaint and the terias of the order are stated
in the judgwent of the High Court. On the 17th,
the complainant presented a pebition to the sawc
Magisirate, praying for withdrawal of the complaint
wnd its dismissal as untrue, and explaining his reasons
therefor., The Magistrate directed the pebition to
be put up on the date fixed. On that date he vefused
to drop the case, bob ordered the wibnesses to be
stuinmoned.  On the 20th November 1913, he examined
the complainant’s wife and other prosecution witnesses
at the preliminary inguiry, and issued processes
against the petitioners under sg. 342, 352 and 563 of the
Pepal Code by an oider seb forth in the High Court's
judgment. It appeared thai the Magistrate was nol
empowered by the Tocal Government to take coguniz-
ance under s. 190 (7} (¢) of the Code.

The petitioners thereupon moved the Sessions
Judge of . Hooghly who referred the fase to the High
Court under s. 438 of the Criminal| Proceduré Code.
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The material poriions of the Tetter of Reference were
as follows :—

““Thiz order of the 20:h Novembor 10183 recommerded for revision
for the reasont given below 1—

The Magistrate eays he has felken cogunizange of the case under
section 190 (g} of the Criminal Procedurs Code, that iz, on a complaint,
and  wanbted the complainant s prove his ecase. The complainant said
that he could not prove the oage, and that the porsons complained against
wers innocent, Aftsr this, in a case tnken cognizance of on a complaint,
there was nobthing less to do than to dismiss the complaink, under =zoction
203, The order of tha I0th Beptember was without jurisdietion in a
complaint case, asthe complainant deelined to prove his eazs, which he
admitted was not true. The sericusness of the allegations made, and the
position of the persops involved in thom, might perhaps have made =3
further inguiry desirable, bui that, ¥ apprehend, could not be done as a
continuation of the complaint cuse. It appears that there was a police
inquiry into the mabter, bat nothing eame oubt of it, And the only way
in which such furthor action, as might he considered to bhe desirable in
the ends o¢f justice, could be ftaken would be, so far as I uoderstand the
gseheme of the Criminal! Procedure Code, on the own motion of the
Magistrate under section 130 (2) {¢}, 2 power which the prosent Magistrate
does mnot possess, In his explanation the lsarmed  Wagistrate fakes up a
position which sesmz to show that ke was thinking of Charu Chandra
Das v. Narcndva Eyishiie Chalbravaritil)., Bus the factz  are different
here. There it was a czse on u police report, of which the MMagistrate
had full seizin; it was mai a case con a coidglaint, governed by sections 202
and 203 of the Criminal Procednre Code, and whafi is more portinent
thers was no repudiation of fthe gowmplaint hefore even tho preliminary
inquiry wag held, and before any prosess had issued. I recommend that
the whole proeseding be guashed and the complaint dismissed under
section 203, Criminal Procedure Code.”

Babu Dasarathi Sanyal (with him Babu Debendra
Narain Bhuttacharjee), for the petitioners. When the
petition of withdrawal was filed by the complainant,
stating that the complaint was not frue, the Magis-
trate should have dismissed it under s. 203 of the
Code, and not proceeded further. 'There was no com-
‘plaint against the petitioners, and the Magistrate

(1) (1900} 4 C, W. N. 367,
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took cognizance against them wunder s. 190 (7) (o)
which he was not empowered fto do: Khudiram
Mookerjew . Empress (1), Raghab Acharjee V.
Empress (2).

The Deputy Legal Remembrancer (Mw. Orr), for
the Orown. The order of the Magistrate isright. He
has taken cognizance under ¢l. {g) and not (¢) : Charu
Chandre Das v. Narendre Krishna Chakravartc (3),
Jagat Chandra Mosumdar v. Queen-Empress (4).

Cur. ndv. vuit,

SHARFUDDIN AND I'muNox JJ. This is a reference
made to this Court by the Sessions Judge of Hooghly.
The facts which have led to the present reference are
these: One Syamapada Das Malakar complained fo
the Magistrate against four persons, namely, the
Hon'ble Moulvi Mazaharal Anwar, his wife and his two
danghters, under s=ections 342 and 363 of the Indian
Penal Code. His complaint was that his eleven-years
old wife, named Bidheswari Dassi, was missing from
the middle of the month of Assar, that is to say, the
latter end of Juune or beginning of July 1918, that
she returned on the 13th September 19183 and told
him that, while she was near the house of Moulvi
Mazaharal Anwar, he made a sign to her, took her to
his house, made her a Mahomedan, and further made
her eat food forbidden to a Hindu, and kept her
confined in the house. Or the filing of this complaint
the Magistrate passed the following order ‘“The charge
is a sevious one and is against a highly respectable
inhabitant of this town. The complainant has got
back his wife who is said to be only 11 years of
age. Complainant will prove his case on the 30th
instant.”’

(1Y (1896) 1 C. W. N, 105. (27 (1900) 1  W. N, 267,
(2) (1899) 8 C, W. N, colxxix, (4) (1899} 1. ¥, R. 26 Cala, 766,
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On the 17tk Sepiemnber, lonc before the date fixed
for the inqguiry, the complainant wmade a petition for
the withdrawal of the case saying thas he had come
to know oun inquiry that his wife had made unirue
statements through {eav, that he would not be able
fo vrove the ftrubth of the compliasint, thet the accused
were inmocent, anf that he did not want o prosecute
the case which shounid be dismissed. This application
was ordered to be put up on the dabe fixed, which was
the 30th September. On the 30th September 1913, the
following order was passed—°" The complainant is
present. He applied before, saying he was unwill-
ing to proceed with the case. This is a serious charge.
The witnesses must be examined. Summon them and
fix the case for the 3rd October next.” On the 20th
November 1913 the following order was passed by the
Magistrate. “Read police papers and the evidence.
The real complainant in this case is the girl herself,
named Sidheswari Dassi. From her statement and the
statement of other witnesses it appears that there is no
satisfactory evidence against’ the persons complained
against. There iz, however, evidence against one
Dedar Buoksh, who is said to have made the girl a
Mahomedan, and another woman, a maid servant
‘named Bason. These two persons, Dedar Buksh and
Bason, will be summoned under section 342 of the
Indian Penal Code and section 363 of the Indian Penal
Code and section 352 of the Indian Penal Code. Fix the
case for the 2nd December next.’”’ It is this order
that has been referred to us for revision. The question
is whether the Magistrate took cognizance of the case
under section 190 cl. (7) (@) or under al. (7) (c) of that
section. If he took cognizance of the case wunder
el. (7) (c) of the section, he should have proceeded to
‘observe the formalities provided in section 191 of the
Criminal Procedule Code. If he took cognizance

27 Qale,—12§
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under ¢l. (7) (g) the. Magistrate had jurisdiction o try
Dedar Buksh and DBason against whom he issued
processes. ‘The Magistrate in question, we may observe,
is not empowered by the Local Government to take
cognizance under cl. (¢) of section 190 of the Criminal
Procedure Code. The original complaint was, no
doubt, not against Dedar Buksh and Bason Bibi. But
the Magistrate had already taken ocognizance of the
offence mentioned in the complaint. From the evi-
dence before him he came to the conclusion that there
was nob satisfactory evidence against the four persons
mentioned in the complaint, ‘bubt there was evidence
againgt Dedar DBuksh and Bason Bibi of offences
under sections 342, 552 and 3635 of the Indian Penal
Code. The offences under the two former sections are
compoundable, while the offence under the lastis not
compoundable. The complaint was of very serious
offences. And this complaint was soon followed by a
petition of withdrawal by the complainant and not by
the girl against whom the offences were said fo have
been committed. We arve of opinion that the Magis-
trate was right in ordering examination of witnesses
in order to ascertain if there was any substance in
the petition of withdrawal and in the complaint.

Now, the next question is whether the Magistrate
could take cognizance of the offence against Dedar
Buksh and Bason Bibi which ocame to light in the
evidence given by the wibtnesses. The Magistrate in
his explanation has relied on the case of Charu
Chandra Das v. Nagendra Krishna Chakravarti
(1). The learned Sessions Judge, however, in his
letber tries to distinguish the facts of this reported
case from those of the present case by pointing out
that the reported case was on a police report of which '

(1} (1900) 4 C.W.N. 367 ,
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the Magistrate had full seisin, and that there was
no repudiation of the complaint in that case. The
present case, however, is on a writben complaint by
the husband of the girl Sidheswari. The expression
* complaint”’ has been defined in ¢l. {(A) sub-section
(7) of section 4 of the Criminal Procedure Code. It
1s clear from the definition that it is not necessary
that the complainant should always be the party
directly aggrieved by the commission of the offence.
The really aggrieved party 1is the complainant’s wife.
But according to the definition the husband is a compe-
tent person to apply to the Magisirate with a view to
his taking action under the Code.

In the above reported case, the complainant had
lodged his complaiot batore a railway police officer
against foar Babus. At the time of the police enquiry
the complainant had identified one Bhut Nath
Mookerjee as one of the accused. This accused was
sent up for trial and was convicted and sentenced.
At the trial it appeared upon the evidence of one of
the witneszes, that Charu Chandra Das and Atual
Krishna were concerned in the crime. The Deputy
Magistrate issued summonses, and instituted proceed-
ings against these two. Against this a Rule was
obtained from this Court. It was held that the
Magistrate did not act without jurisdiection. It was
algo held in that case that the Magistrate had cogni-
zance of the offence. 'The case having been duly
referred to him, and having cognizance of the offence,
it was his dubly to proceed fo deal with the evidence
‘brought beiore him and o see that justice was done
in regard to any person who might be proved by the
pvidence to be concerned in that offence. No doubt
in the reported case the ocomplaint was made to a
police officer whp made a report. The present case
wWas upon a comgnla,mt In the reported case, as well
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as in the present case, cognizance of the offence was
taken on the evidence produced on behalf of prosecu-
tion. If the Magisirate had received information
from any person other than s police officer, or on
his own knowledge or suspicion, he could not take
cognizance of the offence as he would undoubtedly
be barred by ecl. (c) of section 190 of the Code.
Clause (¢) deals with cases where there has been
neither a formal complaint nor a police report, and
independently  of these the Magistrate takes the
initiative upon information received from any person
other than a police officer or upon his own knowledge
or suspicion. In the present case he took the inifiative
on a complaint, and in the reported case on a police
report; and in both the cases the DMagistrate issued
processes against the person whose names transpired
in the prosecution evidence during the trial. We
ave, therefore, of opinion that the decisior on this
point in the reported case 1s equally applicable to the
present cage. | ’

We have been rveferred to an unreported case,
Rughud Acharjee v. Empress (1), as an authority
showing that whenever a Magisirate takes cognizance
of an offence which comes to light only on the
evidence recorded by him he takes such cognizance
under cl. (¢) of section 190. In this unreported
case . one Bonomali was the accused. But from the
evidence given by the witnesses for the defence of

- Bonomsali it appeared that another person named

Raghab was concerned in the same transaction or
offence. The Deputy Commissioner proceeded against
Raghab and examined witnesses who had been already
examined in the trial of Bonomali as witnesses for the

prosecution against Raghab. It was held “although,
.as.1t has bsevn held, the Magistrate i;/oompet-enb at the

1) {1899) 8 C.W. N, cclsxiz
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trial against one person fo proceed against anosther
who may appear upon the evidence taken fto be con-
cerned in that offence, and that in doing so it cannof
properly be regarded that heis acting within the terms
of section 190, cl. (¢), so as %o enable the accused
person to object to that Magistrate proceeding further
in the case, still in laying down this view of the law
it was conftemplated that the two vpersons should be
on frial together in the same case or ifor fhe same
offence. It wag mnever intended that this rule should
be applied to a case when the trial of the second
accused was not for the same offence for which the
first accused was tried but on other evidence adduced
on behalf of the defence of the first accused.” It was
further held that such proceeding cannot be regarded
a8 a procseding upon a complaint or any other founda-
tion wupon which the ocase originally proceeded. It
must be vregarded as being within the terms of
section 190 cl. (7) (¢). It is clear, therefore, on the
authority of this unreported case also that a Magistrate
having taken cognizance of a complaint can also pro-
ceed against another person who, although not men-
tioned in the complaink, appears on the evidence for
the prosecution o have been concermed in the com-
mission of the offence. In this unreported case it was
held that the Magistrate had taken cognizance under
seotion 190 ol. (¢} not because Raghab was not men-
tioned in the complaint but because his name did not
transpire in the evidence for fthe prosecution. His
name in connection with the offence came to light in
the statements. of witnesses on behalf of Bonomali the
other accused. This case, therefore, also supports the
view taken in the case reported in Charu Chandra
Das v. Navendra Krishne Chakravarts (1). There
is, hewever, the case of Khudiram Mookerjea v.

f1) {1900) 4 C: W, N, 867"
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Empress (1). In this case onme Khudiram had been
saommoned before a Deputy Magistrate as a wibtness
for the prosecution in a case instituted against one
Kurso, and the Magistrate, in the course of the trial
upon the fact disclosed hy the evidence of another
witness for the prosecution implicating Khudiram in
the commission of the offence complained of, placed
him on trial along with the accused in that case.
It was held that the Magistrate had faken cognizance
under section 191 cl. (¢) now section 190 cl. (7) (e).
We have also been referred to the case of Jagai
Chandra Mozumdar v. Queen-Empress (2). On a
perusal of this case we find that the question in-
volved in the present case was nob-decided.

On a full consideration of the law and authorities
placed before us, we are of opinion that in the present
case the Magistrate took cognizance under cl. (7) (a)
of section 190 of the Code. We are supported in this
view by the first two authorities mentioned above.
Hor the above reasons, we cannot accept the recom-
mendation of the learned Sessions Judge, and we
decline to interfere. Tieb the record be returned.

BEH.M,

(1} (1896) i C.W.N. 105, (2) {1898) LI.R, 26 Cale, 786,



