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914 4he prior decree sufficiently supports the plea of
BANDA - res judicala. |
HOWLADAR The appeal must, therefore, be dismissed with
RAM JIBAN

HoWnLADAR, COSES.

D. CHATTERIEE, J. The frand alleged in this case
was the wrongful procurement by the defendant of
the entry of the nim-howla in the vrecord-of-rights.
The same allegation was made in the rent suit, and
the matbter was adjudicated upon in the presence of
both parties. It was a matter substantially in issue
in that case, and I think it would be clearly offending
against the rule of 7es judicata to allow the plaint-
iff to re-open that question. I agree, therefore, in
dismissing this appeal.

S.M. Appeal dismissed.
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Before Mookerjee aund Beachcroft, JJ.
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Maroh 26 BATA EKRISHNA RANO

v

JANKI NATH PANDE.*

Doposit in Couri—-Pulni reni—Bengal Tenancy Act (VIIT of 1885) ss. 54,
61, 62 (2), 195 (6)—Puini Regulation (V1II of 1819).

Beetion 061 of the Bengal Tenancy Act ig ‘applicable to a wpulnidar,
as it does rot in any way affect the Regulation VIIT of 1819 relating
to pr2ini tenures, and it is open to him fo deposit the duint rent in Gourt, 7

RuULE obtained by Bata, Krishna Rano, the plaintiff.
The facts are briefly as follows. The plajntifi

* Civil Rule No. 1478 of 1913, agringt the order of Chandra Bhushan
Banerjee, 8mall Cange Court Judge, Berhampore. dated Bept. 27. 1913. |
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was the bolder of a puiné apperbaining to mouza Flar- 1914
haria bearing touzi No. 491 of the Nadia Collectorate LoATa

which, with another mouza called Chak Harharia, —Raxo
bearing touzi No. 233 of the Murshidabad Collectorate, Javs: Hara
originally helonged to the same proprietors who PANDE.
granted the aforesaid pufne. At a revenue sale held
in the year 1906, a share of the aforesaid Chak
Harharia (for which separate account was opened in
the Colleciorate) was purchased by the Chandpur
Co., Ld., which subsequently, on the 16th February
1907 by a registered kobalw, sold the said share to the
present defendant, who thereupon demanded rent of
the aforesaid putnz from the plaintiff representing
that this pufne appertained to the share of Chak
Harharia purchased by him. The plaintiff bong fide
‘believing these representations paid him the pufne
rent for a few years. Bub in rent suit, No. 793 of 1911,
instituted by the defendant against some persons, it
was held by the Court of first instance (and confirmed
on appeal) that Chak Harharia was distinet from
mouza Harharia and that the defendant by his pur-
chase did not acquive any right to get renfs from
these persons, and that this puinz appertained to
mouza Harharia to which defendant had acquired
no right by purchase. Thereupon the proprietors of
mouza Harharia demanded rent of the aforesaid putns
from the plaintif and on his refusing fo pay they
instituted a suit for arrears of rent for the years 1907 to
1910 which was decreed on compromise. The plaintiff
being in boma fide doubt as to who was entitled to
the rent of the aforesaid puins, deposited rent for the
year 1912 in the Munsif’s Court at Berhampur under
section 61, clause (d) of the Bengal Tenancy Act. On
‘notice of this deposit being duly given, the defend-
;@f,a;ut appeared in* Court and made an application for
i;he paytent to him of the money deposited stating

97 Dale,— 126
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190 that if payment were not made to him he would
BATA  within two weeks institnte a suit for establishing his
Rane® title to the zamindari right (under which the afore-
x-gmgfkmg sald puin: was held) and to the money deposited.
PANDRE: phevenpon the learmed Munsif made the following
ordter - ““ Tuet the money he held in deposit till the
pdrties establish their title by a regular suit,” and
gave the plaintiff a receipt ‘for the money deposited
hy him.  The defendant, however, applied to the
(Clollector of Mursbidabad wnder Regulation VIII of
1819 and obtained an order for recovery of arrears of
rent for 1912, by summary sale of the aforesaid puinc ;
whereupon the plaintiff, who had unsuccessfully
objected, paid the amount claimed by the defendant,
viz., Rs. 110-11-6 under probest to stay the puint sale.
The vplaintitt then brought this suit to get a refund
of this money on the allegation that he had paid the
amount under coercion. As the learned Small Cause
Court Judge dismissed this suit the plaintiff moved

the High Clourt and obtained thig Rule.

-Babu Brajendra Nath Chatterjee, for the peti-
tioner. After the deposit under s. 61 of the Bengal
Tenancy Act the opposite party had no right to put
up the property to sals, and when the sale was stopped
by fresh payment, it was paid btwice over aund this
money must be refunded. 8. 195 of the Bengal
Tenancy Act does not affect the present cage.

Babu Karumamoy Bose, for the opposite party.
The deposit under s. 61 of the Bengal Tenancy Act
did not affect wy right under the puini law © see
8. 195 of the Bengal Tenancy Act.

-[ MOOKERJE‘E J. Can you specify the particular
provisions of Regulation VIII of 1819 which are
affected by s. 81 of the Bengal Tenancy Act Pl L
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The putni law gives the zamindar power to put up
the property to sale unless the arrears are paid up
to his own satisfaction. The deposit in the name
of rival parties jointly is no payinent under the putni
law. The Collector was right in rot accepting the
deposit as payment and pubiing up the property to sale.
The property put up to sale was one appertaining to
toumi No. 233 of the Murshidabad Collectorate. The
petitioner’s case is that his puiri belongs to touui
No. 491 of the Nadia Collectorate and not to the Murshi-
dabad Collectorate at all. If so, his payment before
the Collector to stop the puins sale was purely volun-
tary and no refund can be demanded under sections 67
and 70 of the Contract Aet. Both parties contended
in the lower Court that this matter could not be
tried in the Small Cause Court as it involved ques-
tions of fitle to immoveable propertv. The whole
procedure adopted by the petitioner shows want of
bona fides and a scheme made up to put my cliens
to trouble in collusion with bthe vival party. This ig
not a At case for interference in vevision. The matter
should be settled once for all by a regular suit in the
Civil Court.

MOUEEBRIEE AND BEACHCROFT JJ. This Rule raiges
an important question of Hrgh impression, namely,
whether it is competent o a puinidar to avail himself
of the provisions of section 61 of the Bengal Ternancy
Ael  notwithstanding clause (e} ol scction 195.  The
cirveumstances under which the question avises for
consideration are nob disputed and wmay  be - Driefly
stated.

The plaintiff alleges that he holds a puin: taluk,
that - on several occasions he had paid rent to the
Mustaphis, tha,t\therea;fter on the assertion that the
estateshad been jold for arrears of revenue and that
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the certified purchaser had conveyed title to him,
one Janaki Nath Pandey, the present defendant,
had realised rent from him on threab of proceedings
under Regulation VIII of 1819, and thab recently on
the 11th December 1912 in a suit between the represen-
tatives of the original proprietors and the defendant,
it was decided that the property was not comprised
within the estate sold for arrears of revenue. The
plaintiff asserts that, under these circumstances, he
enfertained a bone fide doubt as to who was entitled
to receive the vent and that consequently he was
entitled to make a deposit under clause (e) of sec-
tion 61 of the Bengal Tenancy Act. He accordingly
made a deposit on the 15th May 1913. Notice was
thereupon issued to the rival claimants. Omne of these,
the transferee from the purchaser at the revenue
sale, entered appearance and prayed that the money
deposited might be retained in Court as he intended to
ingtitute a suit within a fortnight for the establish-
ment of his alleged right to the rent. A receipt was
then granted to the plaintiff by the Court where the
deposit had been made. The claimant, however, did
not institute the suibt. On the other hand, he took re-
course to the summary procedure laid down in Regula-
filon VIII of 1819, for recovery of arrears of rent. The
consequence was that the plaintiff was constrained
to deposit the money claimed to plewent the sale of
his tenwre. The plaintiff now sues to recover da,ma,ges
from, the defen&anb on the a,llega.tlon that at the fime
be wus compelled to make the deposit to prevent the
S&Ie, there was no arrear due from him. The defend—
ant resisied the claim on the ground that an arrear
of vent 'was due from the plaintif who was not
competent to make a deposit under section 1.

Lt vannob be dispubed, that seetion 61, literally
consirued by itself, is apglicable tof the case "of the
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plaingitf. It provides that when the ftenant enfertains
a bona fide doubt as o who is entitled to receive the
rent, he may present to the Court having jurisdiction
to entertain a suib for rent of the tenure an applica-
fion in writing for permission bo deposit in Court the
fnill amount then due. It is not guestioned that the
plaintiff is a tenant. Itis also not seriously contested,
and, upon the facts stated, it cannot be contested,
that in the events which have bappened, the tenant
may entertain a bong fide doubt as to who is entitled
to receive vent from him. Section 61 is, consaquently,
prima facie applicable. Bubt rveliance is placed, on
behalf of the defendant, wupon clause (¢) of section
195, which provides thait nothing in the  Bengal
Tenancy Act shali affest any enactment rvelating to
puini tenures in so far as it relates fo those itenures.
The question, conseguently, arises. whether section
61 does in any way = affect an enactment relating
to putns tenures. We: invifed the learned wvakil for
the defendant_ to specify the  parbicular provision
of Regulation VIIT of 1818, which is affected by
section 61 of the Bengal Tenancy Act, bubt he was
constrained to admit that he could nol point out any
such section. On the other hand, an examination of
the provisions of Regulation VIIL of 1819, mdmames
that there is no section which. eorxespouds to section

54 of the Bengal Tenancy Act. 1f the Putni’ Regula-

tion had contained a provision as to the time and
place for payment of puwini vent, it might have
been plausibly argued that section 61 of the Bengal
Menancy Act, if -applied to putmi tenures, would
aficct the provisious of the Putni Regulation. On
these grounds, we hold that section 61 is applicable to
& putnidar, and it was open to the plaintiff to deposit
%in ‘Court the pubns rent in the manner he did. The
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stated in sub-section (2) of section 62, which provides
that a receipt given under the section shall operate
as an acquittance for the amount of the rent payable
by the tenant and deposited, in the same manner and
to the same extent as if that amount of rent had been
veceived by the person entitled to renb. Consequently,
at the fimme when the proceedings under Regulation
VIIT of 1819, were instituted at the instance of the
defendant, there was no arrvear of vent due from the
plaintiff. 'The inference follows that the plaintiff is
entitled t be indemnified on account of money paid
under wrongful compulsion of legal process: Fafima
Khatoonn ~v. Mahomed (1), Dulichand v. Ram Kishen
Singh (2), Kanahvae Lal v. National Bank of India,
Ld. (3).

The result 13 that this Ruie is made absolute and
the decree of dismissal made by the Court below set
aside. The suit will stand decreed {or the sum of
Re. 110-11-6 with interest thereon at the rate of 12
per cent. per annum from the 25th May 1913 up to
this date. ‘The sum decreed will bear interest at the
rate of six per cent per anvum from this date tll
realisation.

The plantifi will also recover his costs both here
and in the Court below with interest as usual,

&, S. Rule absoluie.
(1) {1868; 12 Moo. I. A, 65, {3) (1913) I. T, R. 40 Cale. 598 :
{2) 11881} 1. L., B, 7 Qale, 648 ; ‘ I R, 40 I, A, 56,
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