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LETTERS PATENT APPEAL.

Before Jenkins C. J., and D. Chatterjee J-
NANDA KUMAR HOWLADAR

(4

RAM JIBAN HOWLADAR.”

Fyaude—Deocres=Decres, when cain bs set aside for fraud——0nus of proof=
Res Judicata—Buvidesice Act (I 0 I872) s, 44,

It is beyound question that the jurisdiction to impugn 2 previong dsoree
for fraud exists, But it is a jurisdiction o be cxercised with care and
reserve, for it would be highly detrimental ¢ enccurage the idea in litiganis
that the final judgment in a suit is to be mevely a prelude to furtber litiga.
iion,

The fraud used in cbtaining a decree belng the principal poinl in  issue,
it is necessary fo establish it by wproof hefore the propriety of fhe prior
deores can be investigated.

Ono who geeks bo impugu adeceee passed after coulesl takes on himuel!
% beavy burden, and it 18 nof satisfed by merely indueing the Courl
ta oome to bhe ceuclusion  thal the appreciation of the  ovidance and the
ultimate decision in fhe former suit was erronecus. or van a prior jndgs
ment be upseb on a mere geueral allegation of fraud or collusion ; it musl
be shown heow, when, where and iu whab way the fraud was committed.
The fraud wust be actual, positive fraud,—a meditated and intentional
sonbrivance to keep lhe parties and the Court in igacrance of the real facte
of the case and oblaining that deciee by thalzcontrivance.

Shedder v, Patrick ef Al (1) Ochsenbiz w, Bapeiter () and The
Duchoss of Kingston's Oase (8) followead.

The character of fraud vitiating a deorez would wary with the oircume
stawees of savh class of devrse.

LertERs PATENT APPEAL by Nanda Kumar Howla-
dar, the plaintiff No. 1, from the judgment of Chayp~
man J. '

®Listsers Patent  Appeal No. 47 of 1913, in Appeal from Appellate Decrea
Nog 182 0f 1911,

{1) (1854) 1 Macq. 535, {2) (1875} L, B. & Ohs App, 6595,
8){1776) 2 m.L. C. 1lth Bd., 781.
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The plaintiffs were the holders of six- annas share
of a tenure, called howla. 'The tenure had been parti-
tioned. The plaintiffs’ case was that they were in
immediate possession of all the lands allotted to their
six-annas share and that in spite of this, the defendant
No. 1 fraudulently obtained an entry in the Settlement
Record to the effeci that the defendant No. 1 held a
sab-tenure (mim-howla) wunder the plaintiffs and thab
the plaintiffe were in cultivating possession of the
land as his, the defendant No. 1’s, tenants, as karsha
raeyats. After obtaining this entry in the Seftle-
ment Record, the defendant No. 1 sued the plaintifis
for rent and obtained a decree. The present suit was
for a declaration that the rent-decree obtained by
defendant No. 1 was inoperative and that the plaintiffs
were in possession of the land, not as the tenants of
defendant No. 1, but in their own right as tenure-
holders (howladars), The Munsif held thai the plaint-
iffs had failed to prove that there was no néim-howla
under the howla of the plaintiffs, as alleged by the
defendant, and dismissed the suit. On appeal, the
Subordinate Judge decreed the plaintiffs’ suit. Defen-
dant No. 1 appealed and contended that the suit was
barred by reason of the previous decision in the suit
for rent. Chapman, J., sifting singly. heard the second
appeal, and upheld the contention of the defendant-
appellant. 'The result was that the appeal was decreed
and the suif dismissed with costs in all courts. Plain-
tiff No. 1 thereupon preferred an appeal under cl. 15
of the Letters Patent.

Babu Brajendre Nath Chatierji, for the appel-
lant. If the decree in the previous rent-suit was
obtained by fraud, i1t cannot operate as res judicata :
vide, section 44, Indiar Evidence Act. Fraud vitiates
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Court of law. The fraud consisted in getting the
decree in the previous rent-suit by means of documents
known to be forged and on evidence knmown fo be
false. The plaintiff in the rent-suit used an entry in
the Settlement Record which he had obtained fraudu-
lently by suppressing two decrees which had declared
that the plaintiff had no mim-howla right under the 16-
annas howladar. When a man gets a decree by sup-
pressing evidence and by means of false evidence and
by means of forged documents he commils a gross
frand upon the Court. A decree obtained by means of
perjured evidence is liable to be set aside : Kedar
Nath Das v. Hemanta Kumari Debi (1), Lakhme
Churn Shaha v. Nur Ali (2), and Venkatappa Naick
v. Subba Naick (3). In this case, the Subordinate
Judge has found that the defendant brought a rent-
suit against me for karsae tenancy which had mno
existence at all, that his alleged #nim-howla did not
exist, that the renf-receipts produced by him were:
forgeries, and the Zabuliyaits by means of which he
proved the existence of the mim-howla were sham
documents. These are findings of fact arrived at by
the lower appellate Court and not assailable in second
appeal. These findings are sufficient to prove that the
‘previous rent-decree was obtained by fraud.

(Jenking C. dJ. Munshi Mosuful Hug v. Surendra
Nath Ray (4), Mahomed Golab v. Mahomed Sulls-
man (5), Abdul Hugq Chowdhry v. Abdul Hafez (6)
are against you.] |

Abdul Huq Chowdhry v. Abdul Hafez (6) is nob
against me. It holds that fraud gives a cause of action
for a suit for setting aside a decree obtained by fraud
and so far it is in my favour. The observations in

(1) (1918) 18 C. W, N. 447, (4) (1912) 16 C. W. N, 1002.
(2) (1911) 15 C. W. N. 1010, (5) (1894) I T. R. 21 Qalo, 619.
(3) (1905) I. L. R. 29. Mad. 179, (6) (1910) 14 ©, W, N, 695,
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Murshe Mosuful Hug's case (1) and in Mahomed — 1s14

Golab's case (2) are obiter. If they are held not to be Naxpa

. KUMA]
30, 1 submit they do not lay down good law. How%ﬁ%in

(JeNKINS C.J. Have you got any reported case io H%%‘Sgggg
show that a decree in a contested suit is liable to be
set agside for fraund ®]

| There are no Indian cases. But see Cole v. Lang-
Sord (3), Abouloff v. Oppenheimer (4) and Vadala v.
Lawes (5). Once if iz admitted that an ex parie
decree obfained by fraud is liable to be set aside by
a subsequent suib, it mnecessarily follows that a suit
does lie for setting aside a decree in a contested suit
- if obtained by fraud : see Civil Procedure Code, s. 9.
It is a suit of a civil nature and unless its cognizance
is barred by some provision of law, a Civil Court has
jurisdiction to enfertain such a suit. Fraud is none
the less a fraud even in a contested suit. The only
difference is that a plaintiff who gets such a decree in
a confested case is a very clever deceiver. Halsbury
in the “° Laws of Hngland,” Vol. XVIII, p. 316, draws no
distinction between an ex parte and contested decree as
to the effect of fraud practised in obtaining the decree.
Here the final Court of fact has found fraud. No
doubt, in a contested suit, very strong evidence is
needed to set aside the decree.

The English cases I have cited are of course cases
of foreign judgments. Bub the same principles apply
‘ag observations in those judgments would show. See
algo sections 11 and 13 of the Civil Procedure Code.

(JeNkINg, C. J. But in section 13 we have the pro-
vision that only foreign judgments obtained by rand
. are not binding, ]

(1) (1912) 16 O.W.N. 1002, 13) {1898 2 Q.B. 36.
(2) (1894) 1. L R. 21 Cale, 612, (4) (1852) 10 Q.B.D, 295,
(5} (1890) 25 Q.B,\D, 810,

a7 Gaic,~ 125
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Yes. There is-a similar provision in section 44
of the Bvidence Act in respect of all judgments.

Of course, multiplicity of actions and prolongation
of litigation should be avoided as far as possible, but
no wrong-doer should be allowed fo gain an advantage
by his own wrong. The Privy Council decisions in
Radha Raman Shaha v. Pran Nath Roy (1) and
Khagendra Nath Mahatn v. Pran Nath Roy (2)-
show that prolongation of litigation is not at all to be
considered when a suit is brought for setting aside a
decree obtained by fraud. In those &two cases, the
litigation was very much more prolonged than in
this case. In my case, I only want a- declaration that
the defendant had no #im-howla and it is only by
way of anticipation that T plead that the decree
obtained by the defendant in the vent-suit, which
might be supposed to be res judicata, is inoperative,
having been obtained by frand. I question the decree
in the same way under sechtion 44, Indian Fvidence
Act, as was done in the case of Banode Behari Bose v.
Nistarint Dassi (3).

1 do not know whether I can bring another suit. I
submit no separate snit is needed : Bansi Lal v. Dhapo
(4) and Mir Mozaffer Ali v. Kali Proshad Saha (5).
'The other side may say it is a contested decree.

[JExsixs C. J.  And you were one of the contesting
parties. ] '

But there are four plaintiffs now. 'T'wo of these

were not represented before. I do not know which
two.

- If Tfail in my contention that the decree in the
rent-suit cannot operate as res judicata because it has

(1) (1501) LI.R. 28 Calc. 474. (3) (1905) L.L.R. 38 Cale. 150 ;
(2) (1902 T.L.R. 29 Cale. 395; T.R. 82 1.4, 192.
I.R, 29 1.A. 99. {4) (1902) I.I.B. 94 ALl 242,

(5) (1918) 18 C.W.N, 971, 294,
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been obtained by fraud, I would contend that even if
that decree stands it can's be res judicate on the ques-
tion of the landlord’s title to the land, ¢.e., the existence
or non-existence of the wim-howla. It is only when
the tenant sets up bhis own title as against the landlord
~that the judgment can be res judicata. A mere denial
of relationship of landlord and tenant cannot give
rise t0o a consideration of tifle to land, for that gquestion
cannot be directly and substantially in issue.

The Iegislature has not allowed appeal or second
appeal in many 7rent suits where there is no contlich
of title. It would be disastrous if the decision of the
Munsif in a petty rent case could operate as res judicaia
on the question of the landlord’s title to the land.
‘Formerly these suits weve tried by Revenue Courts,

and such Courts could not decide questions of title.

The transference of such cases to the Munsif’s Court
has not changed the old law on this point: see
Bengal Tenancy Ach, section 1563 and Dwarka Nath
Roy v. Ram Chand Aich (1), Nitya Nunda Sarkar V.
Ram Narain Das (2), and Sghadev Dhal: v. Ram
Rudra Halder (3), where all imporbant cases were
considered. The case of Radhamadhub Holdar v.
Monohur Mukerii (4) referred to in the judgment
of the Tower Appellate Courti in this case is clearly
distinguishable. That was not a case of rent.

Lastly, I submit thatin order to plend res-& judi-

cate, the pleadings in the previous suif, the .judgment’

of which is said to act as res judicala have to be
proved. This has not been donc here: Gurdeo Singh
v. Chandrikal Singh (5).

- Bubu Gunada Churan Sen, for ithe respondent
‘To a rent suif, the issue will no doubt be whei{her

(1) (1899} TL. R. 25 Cale. 429, (4) (1388) I,L.R. 15 Cala, 756 ;

(2) (1901) 6 C.W.N: 66. : L.R, 15L&, 97, |
(3) (1906) 10 0. W.N. 820. {5) 11907) LI, R. 36 Calc. 198,
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the relationship of. landlord and tenant subsisted
between the parties. Bub if the question of title of a
third party has actually been decided, the judgment
will cerbainly operate as res judicata. My learned
friend never raised the objection of wanbt of proof of
pleadings before this. It has been found that my
nim-howla did exist. The question of fraud is also
negatived by the judgment in the rent suib. See
Lilabati Misrain v. Bishun Chobey (1) and ocases
cited therein. The question whether the enftry in
the settlement record was correci or not was also
decided in the vent suit and it is not now open to
the appellant to prove that that entry was wrong
and was obtained by {raud. As regards {raud, the
whole basis of their case is that the defendant No. 1
secretly had the mim-howla entered by the Settle-
ment Officer. Their case was really that it was nof
fraud on the Courb, but collusion with the Settle-
ment Officer. The Subordinate Judge based his decis-
ion on this point, though he found that the materials
on record on this point were scanty. The guestion
of lraud was, moreover, gone into by the Munsif in
the vent suit. That must operate as res judicaia
in this case. The tenant could have appealed from
the vent-decree, if he were so advised to do. He did
not. The decree has become final: see Rambehari
Sarkar v. Surendra Nath Ghose (2), Munshi Mosuful
Hug v. Surendra Nath Ray (3), Abdul Hug Chowdhry
v. Abdu] Hafes (4) and Mahomed Golab ~. Mahomed
Sulliman (5) on the question as to how far a decree
may be set aside on the ground of fraud. I do not,
however, dispute the effect of fraud, but I say ‘that
fraud has not been estabiished in this case.

(1) (1907 6 O3, 621, - (3) (1912} 16 C.W.N. 1002.
(2) {1318} 19 O.1.7. 8¢, 39. (4) (1910) 14 C.W.N. 695,
5 (1894) LY.R. 21 Calc. 612. -
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On the question of res judicala, besides the cases
cited by my learned friend, see Panchu Mandal
Chandra Kant Saha (1), where cases of this nature
have been classified and discussed carefully by
Mookerjee J.
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On fraud, the English and Indian cases cited

on the other side ave all distinguishable.

Buabu Brajendra Nath Chatierji, in reply. The
scope of the present suit and of the rent suit are
quite different. The question of #es judicata was
not decided in any Court. The real question in
iseue was ‘ Has the defendant No. 1 any wim-howla
right to the disputed land?’ What was decided was
did the mim-howla exist, and not whether the de-
fendant had a #im-howla under my howla. 1 was
the FEkarshadar and also the Aowlader. It was
decided in the rent suit that I was the howladar.
Will that ever afterwards preclude me from proving
whether 1 created a mim-Zowlec or not+ The English
cases already cited by me give a complete answer
to the contention of the respondent.

Junring C. J. By this swt the plaintiffs seek to

eglablish their title to land. The frst defendant

contends that the validity of this title has been
decided adversely to the plaintiffs by the decree of
a competent Court in a previous suit bebtween the
same parties, and s0 cannot now be tried. |

- The plaintiffs veply that the previous decres
cannot support the plea of res judicats, and alterna-
tively, that it was obtained by fraud. Mr. Justice
Chapman, reversing the decree of the lower Appel-
late Court, held that the decree in the previous suit
supports the plea of res judicaie and that there is no
evidence that the deoree was obtaived by fraud.

{1} (1609 14 ¢, L. §. 230,
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From this judgment - the present appeal has been pre-
ferred. The jurisdiction fo impugn az previous decree
for fraud is beyond question: it is recognised by
section 44 of the Hvidence Act and is confirmed by a
long line of authority. But it is a jurisdiction to be
exercised with care and vreserve, for it would be
highly defrimental to encourage the idea in litigants
that the final judgment in a suit is to be merely a
prelude fio further litigation. The fraud used in
obtaining the decree being the principal point in
igsue, it is mnecessary Lo esbablish it by proof before
the propriety of the prior decree can be investigated:
Mitford on Pleadings, 113. Decrees may be (i) by
consent; (1) ex parie,‘ or (iii) after conbest, apparent
or real; and though each is liable to be abtacked for
fraud, the character of the fraud would vary with the
circumstances of each case. One who seeks to impugn
a decree passed after contest takes on himself - a
very heavy burden, and it is not satisfied by merely
inducing the Court to come bto the conclusion that
the appreciation of the evidence and the ultimate
decision in the f{former suit was erroneous. A prior

- judgment, it has been sald, cannot be upset on a

mere geneval allegation of fraud or collusion; it must
be shown how, when, where, and in what way the
frand was commitied: Shedden v. Patrick et Al (1).
Sir John Rolt L. J. in Pafch v. Ward (2), discussing
what is meant by fraud when it is said that a decree
may be impeached for fraud, said, ‘‘the fraud must
be actual positive fraud, a wmeditated and intentional
contrivance to keep the partics and the Court in
ignorance of the real facts of the case and obtaining

that decree by that contrivance.” And Lord Selborne,

in Ochsenbein v. Papelier (3), quotes as sound law

(1) (1854) 1 Macq. 535. {2) {1867) L. R. 8 Ch. App. 203.
(9) (1873} L-R. 8 Ch. 4pp: 695, 698,
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the dictum of Chief Justice De Grey in the Dufchess
of Kingsion'’s Case (1), that a judgment, ° like all other
acts of the highest judicial authority, is impeachable
from withcut; although it is. not permitted to show
that the Court was mistaken, it may be shown that
they were misled.”

Both suits now under consideration turn on the
existence or non-existence of an alleced nim-howlia,
a question of fachk to be determined largelv by the
appreciation of evidence. The Munsif in the former
guit affirmed the existence of the mnem-khowla, and
from his decision no appeal was preferred.

Tn this suit the Court of first instance came to
the same conclusion on the evidence in this case.
The lower Court of Appeal, however, for some reason
did not agree with fhis appreciation of the evidence
and therefore held the decree in the former suii
fraudulent. There is, however, no suggestion that
the decree in the previous suit was fictitious, or that
the plaintiffs in this suit were prevented by con-
trivance from placing before the Court in the former

suit any material relevant to the issue, nor has there

been any subsequent discovery of evidence that goes
to show fraud, or that the Court was misled in the
former suit. In effect, when analysed, the judgment
of the lower Appellate Court is no more than a retrial
of the merits of the original suit and a determination
that the Judge who decided that suit was mistaken.
But the Court in this suit has' no jurisdiction to
decide on the merits of the former judgment; its fune-
tion is to decide whether that judgment was vitiated
by fraud. ‘ ‘
There, therefore, was an error of law committed
by the lower Appellate Court, and Chapman J. rightly
yreversed its decree, for, as fraud was not proved,
| (1) 11796) 2 Bm. T, C., 11th B4 , 731, ' '
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914 4he prior decree sufficiently supports the plea of
BANDA - res judicala. |
HOWLADAR The appeal must, therefore, be dismissed with
RAM JIBAN

HoWnLADAR, COSES.

D. CHATTERIEE, J. The frand alleged in this case
was the wrongful procurement by the defendant of
the entry of the nim-howla in the vrecord-of-rights.
The same allegation was made in the rent suit, and
the matbter was adjudicated upon in the presence of
both parties. It was a matter substantially in issue
in that case, and I think it would be clearly offending
against the rule of 7es judicata to allow the plaint-
iff to re-open that question. I agree, therefore, in
dismissing this appeal.

S.M. Appeal dismissed.

CIVIL RULE.

e s e o

Before Mookerjee aund Beachcroft, JJ.
1914
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Maroh 26 BATA EKRISHNA RANO

v

JANKI NATH PANDE.*

Doposit in Couri—-Pulni reni—Bengal Tenancy Act (VIIT of 1885) ss. 54,
61, 62 (2), 195 (6)—Puini Regulation (V1II of 1819).

Beetion 061 of the Bengal Tenancy Act ig ‘applicable to a wpulnidar,
as it does rot in any way affect the Regulation VIIT of 1819 relating
to pr2ini tenures, and it is open to him fo deposit the duint rent in Gourt, 7

RuULE obtained by Bata, Krishna Rano, the plaintiff.
The facts are briefly as follows. The plajntifi

* Civil Rule No. 1478 of 1913, agringt the order of Chandra Bhushan
Banerjee, 8mall Cange Court Judge, Berhampore. dated Bept. 27. 1913. |



