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Land Acguisilion—Busier Lol Valuation, principle of-=Calentia Rl
Ceipal  Aet  {Bemgal Act I of 1598) s, 357, sub-ss. {c), (d)-—Blarket-
value-~Inadmissibility of rvidence with regard feo sales of cther lands

gt the neighbouriiiod—Lasd Acguisition dct (I of 1894) sa. 6, 25.

When a land is compueleorily acquired, any use fo which the land may
be put in fubure should not Be taksn inko eansideration in dabarmining its
value. The valuation chould be =a2eording to the market-value at the time
of the acqguisition. Sub.s. (o) of s 557 of the Municipal Act precludss
avidence baing given of cther purpozes fo which buslee land ecan be put
in fature, Evidence, rzlating to the under-fznantz and rents paid by them
iz not relevant for the purpnse of aszcertrvining the markst-value asg defined
by sub«s. {0} of g, 557 of the Municipal Aet.

Harish Chunder Neogy v. Secreinry of State for India {1) followed.

APPEAL by Maharaja Manindra Cbandra Nandi, the
gclaimant No. 1.

This was an appeal from a judgment of the Liand
Acquisition Judge of 24-Parganas refusing to medify the
Collector’s award with respeet to a portion of premises
No. 273, Upper Circular Road, Calcutta, having an area
of 6b., Tk., 1lch., 20sq. ft. acquired for the purpose of
making a road for the main sewer of the fringe-ares
drainage. The declaration for the acquisition of this

land was published in the Calcutta Gazette on the
3rd of Hebruary 1910.

* aAppeal from Origiual Daoroo, o, 344 of 1911, aguinst the decree of
Arthur CGoodeve, Spocial Tand-Acquisition Judge of 24-Parganas, dabed
May §, 1911, '

(1} (1809} 11 C. W, M. 87
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The Collector awarded comnpensafion at the rate of
700 per katta for an area of 3b., 12k., 6¢h., 30sy. ft. form-
ing the front portion of the land in question o a
depth of 60 ft. from the Ultadingi Junction Road and
at the rate of Rs. 450 vper katta for an area of
9b., 15k., 4ch., 856sa. ft. forming the back portion of the
Jand.

Claimant No. 1 objected to the Collector’s valuation
of the land and went up to the Special Tand-Acquisi-
tion Judge who affirmed the Collector’s award. Being
aggrieved with the order of the learned Judge claimant
No. 1 appealed o this Courk.

Myr. Caspers (with him Babu Jogesh Chandra De,
Babu Jyoti Prasad Sarbadhikari, Babu Hemendra
Nath Ser and Babu Sarat Kumar Mitra), for the
appellant, submitied that a whole mass of evidence
had been excluded from consideration—material im-
portant evidence, namely, evidence as to sales of
properties in the mneighbourhood. HEvidence of the
sales in the neighbourhood would undoubtedly have
been the surest basis for the assessmenti of the wvalue
of the land in question under section 23 of the Land
Acquisition Aect. 'This evidence was clearly admissible
to prove the lucrative disposition of the land. We
have not only been shut out from giving evidence
of sales in the neighbourhood but we have also been
kept back from giving evidence of the rental.

Section 557 of the Municipal Act should be taken
a8 a whole and should be read in a reasonable way.
We must, to be just, always see what an ordinary
purchaser could pay. We have it in evidence that

the Maharaja was offered Rs. 1,200 per katta but he
refused the offer. :

Babw Ram Charan Mitter, for the respondent,
was not called upon. |
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FuercHER, J. This is an appeal from a judgment
of the learned Special ILand-Acquisition Judge of
24-Perganas, dated the S8th May 1911. 'The land which
bhas been acquired for a public purpose is a certain
piece of bustee land sitnated in Halsi Bagan within
the original jurisdiction of this Court, that is, within
the limits of the Presidency ftown, and the statutory
powers under which the land has been acquired are
the Tand Acquisition Act of 1894 as varied by see-
tion 557 of the -Calcutta Municipal Act (Bengal T1I of
1899). The point that has been argued before us in
this appeal turns solely upon the question whether
the learned Judge of the Court below placed a right
construction on the provisions of that section of the
Calcutta Municipal Act and was right in excluding
evidence as to sales of the properties in the neighbour-
bood which were not sales of bustee lands. The
learned counsel for the appellant conceded that,
unless he could satisfy us that the learned Special
Land-Acquisition Judge had erred in excluding that
avidence, there was no evidence before us on which
we ought or could award to the appellant more than
Rs. 590 a kattah which has been allowed by the lower
Court.

Now, section 557 of the Calcutta Municipal Act
provides as follows:—“Any land or buildings which
any Municipal authoriby is authorised by this Act to
acquire,” that means one of the three Municipal

authorities, namely, the Corporation, the General
Committee, and the Chairman who are the three Muni-
cipal authorities to carry into effect the Act, *“ may,

be acquired under the provisions of the Land Acqui-
sition Act, 1894; and for that purpose the said Act

- ghall be subject to the following amendments. "’ We‘,‘
. may here mention only one of the amendments which

is necessary for our purpose and that is (¢) which
97 Cale.~12%
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provides “the market-value of the land or building
shall be deemed, for the purposes of clause first of sub-
section (7) of section 23 of the Tand Acquisition Agt,
to be the market-value according to the disposition of
the land or building at the date of the publication of
the declaration relating thereto under section 6 of the
said Land Acqaisition Act.” The clause is not very
happily worded bui it is quite clear what it means,
namely, that when a land is compulsorily acquired,
any use to which the land may be put in future should
not be taken into consideration in determining its
value but the valuation shall be determined accord-
ing to the market-value then existing of the land or
building in the position that the matters then were.
That seems to me quite clear on the terms of thap
sub-section and that was the view which wag adopted
by this Court in the case of Harish Chandra Neogy
v. The Secretary of State jfor india (1). At page 878,
the learned Judges in giving the judgment made the
following remarks: ° Section 857 of the Calcutta
Municipal Act precludes any valuation based on the
most advantageous disposition of land, e.g., a valuation
of busiee land on the supposition of its adaptability
for use as building land fio carry expensive structures
which i the most advantageous use to which the land
can be pubt in Caleufta.” With +$hese remarks I
entively agree. It seems bto wme that sub-section (c)
of section 557 of the Caloutte, Municipal Act precludes
evidence being given of other purposes to which
bustec lands can be pub in future. Then comes sub-
secmon (d) of section 557, Sub-section (d) pmwdes

“the market-value of the land or building shall, until
the contrary is shown, be presumed for the purposes
of the said clause jfirst of sub-section (7) of section 23,”
which means section 23 of the Land Acqm‘altmn Ach |

(1) (1907) 11 C, W. N, 875, 878.
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of 1894, * to be twentv-five times the annual value of the
property., as entered in the assessment-book prescribed
by this Act.” That of course is a vcebuttable pre-
sumption because the sub-section states that that
presumption is to be made only until the contrary
is shown, and it is only wuuntil the contrary is shown
that the Court is entitled o presume that twenty-five
times the annual value of the property as entered in
the assessment-book ix the value of the property with-
in sthe meaning of sub-section (¢). The only polint
in this case is, therefore, whether the learned Judge
of the Court below rightly excluded the evidence, as
appears, first of all, from p. 141 of the printed paper-
book relating to the wunder tenants and the rents paid
by them for land and structures thereupon. Tu my
opinion, the learved Judge rightly refused to admit
evidence relating to the undertenants and the rents
paid by thewm ; and shat matter is not relevant for the
purpose of ascertaining the market-value as defined by
sub-section {¢) of section 357. The other ovidence,
which the learned Judge rvejected, was the guestions
put to a valuer with regard fo sales of other lands in
the neighbourhood which were not busiee lands. In
ordinary cases under section 23 of the Land Aecquisi-
tion Act, that evidence would have been admissible,
but the case of Harish Chandre Neogy v. The
Secratary of State for Imdiz (1), to which I have
already veferred, shows guite eclearly that, m the
opinion of the learned Judges in that case, such
evidence is not admissible ; and with that opinion I
agree. It seems to me that the learned Judge was
perfectly justified in refusing to allow . these questions
fio be. put to the witness Krishna Chunder Banerjee as
appears from pp. 143 and 144 of the paper-book before
us. That being so, the learned dJudge, in my opinion,

¢2) {1907} 11 C. W. N. 8%5.
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proceeded on a correct basis to arrive at the value of
this land as provided by section 557 of the Caloutta

Municipal Act. That being so, the present appeal

© . ) o a .
- ggoreTaRY fails and must be dismissed with costs.
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RicHARDSON J. T agree.
5.K.B. ' Apdenl dismressed.
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[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.]

Regisiration—Registration 4ot (III. of 1877) ss. 28, .30 {b) and 49—
Pyoperty comprised in wmorlgage, non-edisience of —Onus of proof—
Hffset of registration by officer wnol having jurisdiction—-Morigagec.
tifle of—Amendment of Schedule fo mortgags decd—Property substi-
futed not belu\w‘ing to mortgagoy —Hictitious entry i Schedule fo get Beed
regisicred in Caiculia—Conouyrent findings of fact as &a mistake -1
vstt#des in Scheduip-~No cvidesico showing misialy.

fhe plalntiffs” (appellants’} claim was bhased on @ wmortgage decree
passed . in a suit brought in the High Court at Calcutta on its Original Side
to enforce a mortgage executed in the plaintifi's favour. The defendants
{respoudents) were the mortgagor (Who did . ned appea,r) and two _other
persons who dlsputad the mortgageea title, ' These defendants (who had
not been parties to the &uié on tlie- mortgage) alleged that the ‘ﬁoﬁ@ge
~deéd. had uob béea Iegally ragisteré&, becauge ©o- perﬁfe’n of the "pfoiféziy
ana the decrae had therefora been made by a- Gouri: whmh ha& .no 3uuadlo-
“fion fo eme:ba.m a ‘suit on fke wmorbgage, and “the plajubifi ha.d 00 mﬁle 4o
maintain she-suit: - The only portion -of the property -in the mortga.ge deed
.alleged in the suit on.the mortgage.to be situate .in Calguita, was - parcel
No. 28 in the Schedule, and was _degonbad a8 /¢ 25 Gruru Das Btirect ; »

® Presoni : LORD DUNEDIN, LORD MOULTON, B1B JOHN MDGE, aND
MEB. AMBEE AL,



