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Before Chutty, J.
BATEMAXN

.

BATEMAN axp NICACHILF
Divorco—Husband's Petition—Sccur ity for Wife's Cosis —~Preeiice.

~In a husband’s petition for digsolution 'of murriage, where both parties
are subject to s, 4 of the Indian Buccession Ach {X of 1‘365), and the wife
has ne means of how owu,' the Cours ha:, a discration fo order the petltmhw
ta furnish secunty for the respondent’s couts, '

Pyoby . v. Fraby (1), Young v. Yowumyg (2), Thomas v« Thomas (3)
Thomson v. Thomson (4), Wailing v. Wailing (5), Jahans wv. Jahans (6)
and Meyhew v; Maeyhew {7) considered. '

Moriox.

This was wn application by the respondent in’ a
husband’s pefition for dissolution of arriage for an
order that the petitioner should pay o the respondent
the " amount of her costs already incurred, together with
such fupther sum or sume of noney as and by way of
security for such fubure costs as might be incurred  as
to the Court should seem meet.

Both husband and wife were of Indian dowmicile
and so subject to section 4 of the Indian Succession

‘Aot It was admitted st “the wife Lad no properiy
of her own and had, since the institution of  these

e Applica.ticn in Matrimonial Buit No. 21 of 1913,

(1) (1879}1. T, R, & Cdle. 357: {4) (1867) 1. L, R. 14 Cale. 580.
{2) {1886) L. L. R. 23 Cale, 9161, {5) {1910) April 22 (unreported).
(5) (1&96)1 _L, . 23, Cale.-Slu {6) {1902} 6.0.'W, Nu 414, .
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proceedings, been living on an allowance of Re. 75 per
mensem made to her by the husband.

The husband’s income was RBs. 450 per mensem.

Mr. Langford James for the respondent. Orders
for security for the wife’'s costs are made ag of course
in Bngland. They arc made even in cases Where the
wife has means of her own: Allen v. Allen (1).

(Cuirry, J. The only question appears to be
whether T am bound to follow Proby v. Proby (2).]

In point of fact security has often been ordered in
cases like the present where the wife has no means.
The head-note to Jahans v. Jahans (8) to the effect
that want of means is not a * special circumstance” is
not supported by the judgment of Stephen, J. Also it
is clear that the learned Judges in Proby v. Proby (2)
did not appreciate the true reason for the rule. Since
the passing of the Married Women’s Property Act, 1882,
the position of a married woman in Kngland is as
advantageous as that enjoyed by a married woman in
India who is subject to section 4 of the Indian Succes-
sion Act, but the Hnglish Court has continued to
order the husband #o furnish security. The Bombay
and Madras High Courts have not followed Proby .
Proby (2). Sce Mayhew v. Mayhew {4), Natal .
Nuial (5). |

My. P. L. Buckland for the petitioner. The law
in India is aslaid down in Proby v. Proby (2). That
decision has  been followed by Pigot, J. in" Young
vi-Young (6); and- also by Ameer Ali, J. in Thomas v.
Thomas (7). It would also have been followed by
Trevelyan, J. in Thomson v. Thomson (8) had it not

(1) [1894] P. 184, (5) (1885) I. L. R. 9 Mad. 12..
(2)(1879) L .- R. 5 Qale, 85T, (6) (1886) L. L. R, 93 Cale. 916n.
(8) (1902) 6 C.'W, . 414, {7) (1896). 1. . R. 23 Calo. 913,

(4) 11894} L. T, B, 19 Bom. 293, -~ (8) (1887) 1. L. R, 14 Calo. 580,



Y OL. N1.1.] CALCUTTA SELRIEN. 65

been that there the parties had been married before the — 191

passing of she Indian Succession Act. BarEMaxN
v.
Although the head note in Jahans v. Jahans (1)is BaTEMs

incorrect, it iz clear that in that case securitv was not Nicsos:.
ordered although the wife had no means.

The matbter is therefore concluded by authority as
far as this Court is concerned.

If security is to be ordered in every case where the
wife has no ineans, Proby v. Proby (2) is meaningless,
since the wife will not in anyv event get an order for
securitv if she has means of her own.

Cur. adv. vuli.

Crrrry, J. In this case the petitioner, M. K. Bate-
man, prays for a dissolution of his marriage with the
regpondent, G. E. DBateman, on the ground of her
adultery with the co-respondent, A. S. Nieachi. The
present application 1s presented by the respondent
asking that the petitioner may be required fo give
gsecurity for a sum to meet hner costs of suit. The
parties are domiciled in this country, and it is con-
ceded that the petitioner’s income is Rs. 450 a month,
and that be is ab present making hizs wife an allow-
ance of Rs. 756 a month. It is not suggested that she
has any separate property or mesns of her owun. The
application is resisted by the petitioner, and his counsel
relies on the case of Proby v. Proby (2). In that case
it was held that such an order should be made under
special circumstances only; but I do not read that
judgment as altogether debarring this Court from the
exercise of the discretion which it must undoubtedly
exercise in deciding applications of this nature. The
principle in Proby v. Proby (2) was followed, though
not without some hesitation and rveservation, by Pigot
J. in Young v. Young (8), and by Ameer Ali J. without

1} (1902) 6 C. W. N. 414, (2} (1879) 1. T R. 5 Cale, 357. .
(3) (1868} 1. Tr. B, 23 Calo- 9L6n, '
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comment n. Thomas v. Thomas (1). It was dis-
tinguished by Trevelyan J. in Thomson v. Thomsaon (2)
and was -accepted by Pugh J. in the case of Watling
v. Watling (3), bui that was a petition by the wife
against the husband. iu  which somewhat different
considerations inight avise. The case of Jahkans v.
Jahans (4) 12 no auvthority for either contention, as the
learned Judge expressed no opinion on the point. Ti
iy noteworthy that by the passing of the Married
Women’s Property Ack, 1882, the reason underlying
the decision in Proby v. Proby (5) bhas been removed.
Notwithstanding the passing of that Act, the rule
still obtains in Bogland that, generally speaking, the
husband will be required o provide for-the wife's
costs. This -was pointed out by Farran, J., in Mayhew
V.- Mczykew (6). Frow enquiries I #ind that security
has been ordered in a very large number of cases in
this Court notwithstanding the ruling in Proby v.
Proby (5). Ivndeed it would appear that such orders
are still rather the vule than the exception. It is true
that in many of such cases theve may have been no
contest. . This appears to me fo be eminently a case in
which such an order should be passed. 'Fo withhold. it
might  be equivalent to shutting out the wife’'s defence
altogether. 1 accordingly order that within a fort
night from this date the pefitioner do fornish security
to the satisfaction of the Registrar for a sum . of

"Rs. 400 to meet the costs of the vespondent; The

petitioner miust pay the respondent’s costs of - this

application:

| Aﬁbo}.’_ﬂeys for the petitivner : W;ztkiné‘@ Co."
Attorneys for the respondent: = Leslie & Hinds.

H.R.P.
(1) (1896) L. K. 25 Cale, 918, -~ (4) {1902) 6 C. W. N, 414."
(2) {1887) 'I.L. Rll‘i Cﬂtlc. 589. ¢ (5) (1“879) ‘J;:-L_B'Rl B C‘aJICQ 361"; ‘

(3] €1910} Apuil 22 funzegorted). . (6) (1894) I.T..R. 19 Bom, 269,



