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JIBAN MOHAjN EOY.^^

E x  p a rk  Decrea~-Appearancf, what com titu tes -^ G iv il Procedure Code (A ct

V of 190S) O. IX , rr. 6 , 13 ; 0. SVII,  rr. 3, 3-'Part-hmrd suit—
Adjourned lim ring—Abseme o f  defendant--Pfaotioe,

Tlis pcovisiuns oE- 0, IX by themselves do aot apply to a case ia which 
hhe defondanl) l*as already appeared in answar to the avimmons but has 
failed fco appear at aa a3joui’ae3 lisai'ing of tbe suifc» For sucb a case the 
jiroceduta is laid down in 0. XVII vvhicli deals with adjournments. Tfao 
distiuctiou betwe?a rx. -i and 3 0 . XVII is that while the former rulo
applies to Iiaariogs aj'TUcaed ?.t thj iudtauca of tho Oouff:, tha latter applies 
to heannga adjouEued a!; the instauce oE a party to whom time has been 
allowed to do some act to futthor the progi’633 of the suit but -who has 
defaulted. There is yat aaotber distinction between the two rales. Where 
there arc uo matarials ou the riioord, Ihs proper procedare to follow would 
bo that laiil down in r. -2 but if thorc ara mabsi-ials on the record tbe Oourt 
ought to piocacd andei r. 3. To iiPi% the procedure, therafore, laid down 
ill r, 3 to a case there mu;3t bo the preseace of both tha olemeuts ; vi.v., 

(i) the adioamraeut must have been at the instaucie of a party ; and (it) 
blteEQ must be materials on the reuord for the Court to proceed to decide the 
suit. The p^esenoe of one without tbe other does not justify the applioa- 
tion of r. 3,

Kctder Khan v. Juggesway Prasad Singh (1), Mariannism v. Eamkaljta 
Goyain (2) and Jonardan Dobey v. Ramdhone Singh (3) referred to.

Appeal by Enatulla Basunia and others, the 
defendants.

* Appeal irom Order No, 204 of 1913, iigaingt the order of Chaadra
Kumar Chattorjee, Subc'tdinate Judge oE Buagpore, dated May 17, 1913.

{1) (1908) I. L. R. 35 Oalo. 1023, (2) (1907) 3. L. B. U  Dale. 2SS,
(8) U8961 I. L. a . 93 Calc, 73'8-



This appeal arose out of an erder of "the Subordiri- 
ate Jndge of Knngpore rejecting an applioatioiij ander 
O. I X , r. 13 of the Code of Givi] Procedure, to set aside 
a decree said to have beer îbssed ex parte. The c ir -moh^n-bot. 
cumstanoes, under which the decree was passed, were 
fchese. On the day of she hearing both the parties 
appeared and the case was taken up from day to day.
In course of 9 days 14 witnesses on beh.alf of the plaint
iff were examined and cross-examined. The case for 
the plaintiff having been closed the defence pleader 
opened his case and examined one of the defendants.
His oross-esauiination conbinued unHnished for three 
days, and the case stood over for she following day for 
further cross-examination. But on the day in question 
neither he nor the witnesses nor the pleader for the 
defence appeared. The Subordinate -Tudge; noting the 
case for the defence, as closed, proceeded to hear 
argum ent of the pleader for the plaintiff. There -was 
no argum ent for the defendant, and che Subordinate 
Judge delivered judgm ent in the plainfiiS's favour.

The defendant subsequently applied for setting 
aside the decree on the ground that it was:; an ex parte 
one. T he Subordinate Judge rejeefced the application.
B'enoe this appeal -

Babu D. N. Bagchi (w ith  h im  Babu S . K. Sinha)  ̂
for the appellants. In  a case like this, appeal or 
review  w ould be an im m ensely expensive rem edy- In  
O. IX j r. 13, we have a cheap and effective rem edy ; 
Jonardan Dobey v. Rctmdhone Singh (1). T h e  case of 
Kader Khan v. Juggeswar Prasad Singh (2), referred 
to by the learned Subordinate Judge, has n o  appli
cation here. I t  w as a case of failure to produce 
additional evidence com ing under O. X V I, r. 3, and
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^  which under O. X V I /  r. -2, was default, in a,ppearanee.
"̂̂ basuniâ  Jonardmi Dobey v. Rmndhcme Singk (1) is an

anhhorit.y for the proposition that, in  any case at an
MOH4NBOY. adjoiirned hearing, if the defendant failed to appear 

aud the case was procet^ded w ith at the instance of
the plaintiff: and a decree passed, the decree would
he considered ex parte. Ex parie” was now hen ; 
defined in the Code. It cannot be contended that be
cause evidence wp„s recorded on behalf of the plaintiff:
and even partly on behalf of the defendant, the juriB 
dietion of the Gourb to interfere under 0 . IX , r. 13, 
was at an i^nd. The decision was no decision on
:merits. The defendant should be given an oppor
tunity to place his entire evidence before the Court 
and should be allowed to explain the reason of his 
defaulfc. '-Co hold otherwiye, would be unfair and nn-
jnsfc to the defendant.

Babii Dwarka Nath Cluikravarti (with him  Bahu 
Naresh Chandra Sen), for the respondent. It w ould  
be dangerous to allow" an application under O. IX^ 
r.' 13, in a ease such as the one before us, w here
evidence had been recorded on both sides— though 
not fully on behalf of the defendant. It m ay be very  
hard but the defendant has no rem edy under O rder 
IX , r. 13. His rem edy lies either in  appeal or in.
review. If Bueh an application was entertained Oourts
would be at the m ercy of defendants who would, to 
bring about a de novo triai  ̂ make default at any tim e 
convenient to them. The decision  in the present ease 
was a decision upon merits so far, of course, aB 
materials were available and, therefore, no application 
under O. IX , r. 13, would lie . The decree was in  n o  
we^y ex parte. It  could have been treated ex parte 
opiy if there had been default by defendant before any 
evidence was recorded on either side- Supposes if

(I) (1806) I. L. R. 23 Calo. 733.
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there was default, dririag arguinents, would the Court isis
allov,’ an applic;i.tion UDd;:r 0 .  ITv, r. 13 r ESATur̂ LA

B a su n ia .
Babti D, iV. Bagchij in reply. Ds novo trial was ^

 ̂ J ib a n
not at all necessary in a case such as this, nor would mohai-s'Roy, 
anybody ask for it. The oase iiiight bo taken up from 
the point it- was stopped.

Cm \ ad v. v id t .

Imam and GHA..PM,r\iN̂  JT. This i?i, an appeal agaiiif^t 
an order of the Subordinate Judge of liungpore rejeet- 
ing an o/pplioation to set aside a. decree said no ha^e 
been passed e x  p a r te .  The applie-ration was made under 
Order I X , r, 13 of the Gode of Civil Procedure. The 
decree sought to  be ssf aside was |)assed under these 
eircmnsts,nees. On the flay thn hearing of the case 
oonimenced both the partieR appeared. The case then 
proceeded from day to day. The plaintiff in the oourse 
of 9 days examined 14 witnesses., who were cross- 
examined by the defendants’ pleader, and then closed 
his case. The defence pleader then began his case 
and esaiiiined one of the defendants whose cross- 
examination, not having been finished on the third 
da3' of hifi esaniiaatiori, stood ad;jo\iriied to the next 
dav- when neither he, the witness, nor the pleader 
for the defeuoe ;i,ppeared. The Subordinate Judge 
consequently noted the case for the defence as closed 
and proceeded to hear the argument of the pleader 
•for the plaintiff. There was no argument for the 
defendants, and the Subordinate Judge deliYered his 
judgm ent decreeing the suit in plaintiff’s favour.

The defendants made the application^ out of w hich  
this appeal has arisen, for setting aside the decree 
alleging that it had been passed ex parte. The Subor
dinate Judge, rely ing on the case of Kader Khan v. 
Juggeswar Prasad. Singh (1), held that he had no
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1914 pow er to set aside fche, decree under r. 13 of Order I X ,
BsIrur.L£. and that the defendants’ remedy- lay in  a rev iew  or
B a s u s ia  ,

t,. an appeal.
JIB&N  ̂ ,

MOHAN ROY. In  this appeal it has been argued lor the appeJlant 
that the decree was passed ‘parte. The expression 
ea' parte has not been, defined anyw here in the Code 
nor does it appear to have been the subject of a 
judicial decision for its definition. Its accepted m ean
ing, how ever, according to W harton ’ s Law  L ex icon
seems to be a proceeding by one party in the absence
of the other. ” W e  m ay rem ark here that this accepted 
meaning does not help iis in  this case one w ay or 
the other. Enle 6 of Order I X  lays dow n that where 
the plaintiff appea,rs and the defendant does not 
appear'when the suit is called on for hearing then if it 
is proved that the summons Y/as duly served^ the Court 
m ay proceed ex parte. F or  correctly  applying this
rule it is im portant to consider w hat constitutes 
“  appearance ”  of the defendant. The nabure of the
defendant’s appearance in  obedience to the summons 
is best explained by the language of the form , p re
scribed in the first schedule Appendix B , for summons 
to a defendant. The form directs the defendant to 
appear in person or by pleader duly instructed and
able to answer all m aterial questions relating to the 
suits or who shall be accom panied by some person able 
to answer all such questions. The defendant’s fa ilu re  
to appear in  either of the w ays specified would lead 
to the determ ination of the suit in  h is absence. The 
test of a defendant’s “ appearance ” is whether such 
of the repuirements of the summons as relate to ap; 
pearance have or have not been fulfilled. In  the 
present case the defendants appeared by their pleader 
whose being furnished wibh due instructio n cannot 
be doubted as he conducted the case for the defence 
up to the stage when he failed to attend the hearing of
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the case. Thus ifc cannot be said that the Subordinate i9m 
Judge proceeded nnder r, 6 of O rder IX .  EHArraiiA

The provisions of Order I X  bj- them selves do not 
apply to  a case in w h ich the defendant has ah’eady mqbaneov, 
appeared in answer to the sum m ons but has failed 
to appear at an adjourned hearing of the suit. F o r 
such a case the procedure is la id  down in  O rder X V II  
w hich deals w ith adjournm ents. B u ie  2 of that O rder 
lays down that “ w here, on any day to w hich the 
hearing of the suit is adjourned, the parties or any 
of them fa il to appear, the Court m ay proceed to dis
pose of the suit in  one of the modes directed in  that 
behalf by O rder IX , or make such other order as it  
thinks f it ;”  w hile ru le  3 of the same O rder la y s down 
that where any party to a suit to whom time has 
been granted fails to produce h is evidence, or to cause 
the attendance of his witnesses, or to perform  any 
other act necessary to the further progress of the suit, 
for w hich tim e has been allow ed, the Court m ay, not
w ithstanding such defajult, proceed to decide the suit 
fo rth w ith .”

The distinction between the tw o rules is that the 
form er ru le  applies to hearings adjourned at che in 
stance of the Court, w hile the latter applies to hearings 
adjourned at the instance of a party to whom time 
has been allow ed to do som e act to further the progress 
of the suit but who has defaulted. A  further d istin c
tion between the two rules has been pointed out in  
case of Mariannissa v. Ramkalpa Gorain (1), that 
in  a case where there are no m aterials on the record 
the proper procedure to follow  would be that la id  
down in  r. 2 (s. 157 of the form er Code) but if  there 
are m aterials on the record, the C ourt ought to proceed 
under r . 3 (s. 158 of the form er Code). Thus to apply 
the procedure la id  down in  r. 3 to a case there must

(1) (1907) I. L. R. M  Gale, 235,
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^  be the presence of both the elements, viz,, (i) the 
Bnatolla. adjonrnment must have been at the instance of a 

p arty ; and (ii) there must be materials on the record  
m shSroy. for the Court to proceed to decide the suit. T he 

presence of one without, the oth er"does not justify, 
the application of rule 3.

The question "in this appeal is whether the procedm 'e 
of the Subordinate ' Judge ‘on the default' of the de^ 
fendants was under rule 2 or rule 3 of Order X V I I .  
The hearing of the case was proceeding from  d ay  to 
day and the case stood over for the next day as the 
cross-examination, of the witness had not been finished. 
The adjournm ent therefore was not at the instance 
of a party. In  the circum staocps, we are of the 
opiniorL that on. the default of the defendants the 
Subordinate Judge proceeded under rule  ̂ to dispose 
of the suit in  one of the modes directed in that behalf 
by Order IX . That being our view  we think, on 
the authority of the Full B ench  decision in the case of 
Jonardan Dobey v. Ramdhone Singh (I), that the ap
pellant’s applicatio.n under rule 13, Order IX , should 
have been entertained. Tiie order of the lower Court 
is set aside.

The appeal is decreed. The Bubordinate Judge 
will now proceed to consider if the .appellants make 
out sufficient cause for the decree to be set aside.

Appeal allowed.
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