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APPELLATE {IVIL.

Before Imam and Chapman JJ.

ENATUTLA BASUNIA
L.

JIBAN MOHAN ROY.®

Ex parie Decres=LAppegrance, what copsiitutes--Civil Proceduve Code (dot
V of 1908) O. IX, #r. 6, 13; O. ZVIE, vr. 2, 3—Part-heard suié—
Adjourned hearing--Adbsence of defmdmzéwpractiqa.

Tha pnovisiuhs of. O, IX by themselves do nob apply to a case in whick
the defendant ¥%as already appeared in auvswer fo the summons but has
failed tc appear at an adjourned hoaving of the suit, For such a case the
procedure is laid down in O. XVIL which deals with adjournments. Tho
distinction between rx. 2 and 8 of O, XVII is that while the former rule
applics to heavings ajrurned abthe iusbance of the Couct, the latter applies
to hearings adjourned at the instauce of a parby to whom time has been
allowed to do soms act to furbther the progress of the suit but who has
detaulted. There is ysl another distinction hetween the two rules. Where
there arc no maberials ou the rzeord, ithas proper procedure to follow would
be that Iaid down in r. 2 bub if there are maberials ou  the record Lhe Courl
ought to proceed undex r, 8. To apply the procedure, therefore, laid down
in r. & toa case there must be the presence of bolk the clements ; wis.,
(i} the adjournment must have been at the instance of a parby ; and (ii)
there must be materials on the record for the Court to proceed to decide the

suit, The presence of one without the other doess not justify the applica-

“tion of v, 3.

Keder Khan v, Juggeswar Prasad Singh (1), Marignnisse v. Rambalpe
Gorain (2) and Jonardan Dobey v. Randhone Singk (3} referred to.

APPEAL by Hnatulls Basunia and others, the
defendants.

® Appeal from Order No, 9254 of 1913, ugainst the order of Chandra
Kumar Chatterjee, Subcrdinate Judge of Rungpore, dated May 17, 1915

{1) {1908 L L. B, 80 Cole. 1028, (2) (1907) 1. L. R, 24 Oale. 285,
{8} (1896) T. L. R. 98 Cale, 738.
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‘This appeal arose out of an erder of the Subordin-
ate Judge of Rungpore rejecting an application, under
O. IX, r. 13 of the Code of Civil Procedure, to set aside
a decree said to have beern passed ex parfe. The cir-
cumstanoes, under which the decree was passed, were
these. On the day of the hearing both she parties
appeared and the case was taken up from day to day.
In course of 9 days 14 witnesses on behalf of the plaint-
iff were examined and cross-examined. The case for
the plaintiff having been closed the defence pleader
opened his case and examined one of the defendants.
His cross-examination continuned untinished for three
days, and the case stood over for the foliowing day for
further cross-exawmination. Bub on the day in question
neither he mnor the witnesses nor the pleader for the
defence appeared. The Subordinate Judge, noting the
cage for the defence, as closed, proceeded to hear
argument of the pleader ior the plaintiff. There was
no argument for the defendant, and the Subordinate
Judge delivered judgment in the plaintifi’s favour.

The defendant subsequently applied for setting
aside the decree on  the ground that it wag an ex parfe
one. The Subordinate Judge rejected the application.
Hence this sppeal.

Babu D. N. Bagcht (with him Babu S. K. Sinhka),
for - the appellants. In a case like this, appeal or
review would be an iminensely expensive remedy- Iun
0. IX, r. 13, we have = cheap and effective remedy :
Jonardan Dobey v. Ramdhone Singh (1). The case of
Kader Khan v. Juggeswar Prasad Singh (2), referred
to by the learned Subordinafte Judge, has no appli-
cation here. It was a case of failure to produce
additional evidence eoming under O. XVI, v. 3, and

{1) (1§Q6) I.L. R 28 Cale. 738. - {2) {1908} 1. T. R. 3b Cale, 1023
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1914 which under O. XVI, r. 3, was default in appearance.

BESTULLS Jopgrdan Dobey v. Ramahone Singh (1) i an
Ve authority for the proposition that, in any case at an
Moglfx?gOY. adjourned hearing, if the defendant failed to appear
and the case was procesded with at the instance of
the plaintiff and a decree passed, the decree would
be considered ex parte. * Ex parfe” wag nowherc
defined in the Code. Tt cannot be contended that he-
canse evidence was recorded on behalf of fhe plaintitf
and even partly on behalf of the defendant, the juris
diction of the Court to interfere wunder O. IX, r. 13,
was ab an end. The decision was no decision on
mertts. The defendant shoula be given an  oppor-
tunifiy to place his entire evidence before the Court
and should be allowed to explain the rveason of his
default. To hold otherwise, would be unfair and un-

just to the defendant.
Bubn Dwarka Naith Chakravarie (with himm Babx
Navresh Chandra Sen), for the rvespondent. It would
be dangerous to allow an application under O. TX,
r. 13, in a cagse such as the one hefore us, where
evidence had been vecovded on both sides-—though
not fully on behalf of the defendant. Tt may be very
hard but the defendant has no remedy under Order
IX, r. 13. His remedy lies ecither in appeal or in
review. If such an application was entertained Courts
would bhe at the inercy of defendants who would, to
bring about a de move trial, make default at any time
convenient to them. The decigion in the present case
was ‘@ decisgion upon merits so far, of course, as
materials were available and, therefore, no application
under Q. IX, v. 13, would lie. 'The decree was in no
way ex parte. It could have been treated ex parie
only if there had been default by defendant before any
evidence was recorded on either side. Suppose, if

(1) {1806) L. Tu. B. 23 Cala. 733.
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g would the Court

there was default, during arguirents,
allow an appliestion sud:ix O. TN, r. 13 ¥

Babie D. N. Bagchi, in reply. 2 novo trial was
not at all neeessary in a case such ag this, nor would
anybody ask for it. The ocose night be taken up {rom
the potnt it was stopped.

Cur. adv. vult.

IMaM axD Craryax, JJ. This iz an appeal against
an order of the Subordinate Judgze of Rungpore reject-
ing an appliecation o set aside a decree snid o have
been passed ex paidte. The application was made under
Order IX, v. 13 of the Code of Civil Procedure. The
decrea sought to be set aside was passed under these
circamstances. On the day fhe hearing of the case
commenced hc’; the "g_"-fbl.‘h‘iﬁ;‘% appeared. The case then
proceeded from day to day. The plaintiff in the course
of 9 days examined 14 wiinesses, who were ocross-
examined by the defendants’ pleader, and then -closed
his cage. The defence pleader then hegan his case
and exawmined one of the defendants whose cross-
examination, not having been finished on the third
day of his examination, sinod adjourned fto the next
dav when neicher he, the witness, nor the pleader
for the defence appeared. The Subordinate Judge
consequently noted the case for the defence as closed
and proceaded to hear the argument of the pleader
for the plaintiff. There was no argument for the
defendants, and the Subordinate Judge delivered his
judgment decreeing the suit in plaintiff’s favour.

The defendants made the application, out of which
this appeal has arisen, for sefting aside the decree
alleging that it had been passed ex parfe. The Subor-
dinate Judge, relying on the case of Kader Khan v.
Juggeswar Prasad Singh (1), held that he had no

(1} 11908) LT, R, 35 Oale. 1027,
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power to seh aside the, decree under r. 13 of Order IX,
and that the defendants’ remedv lay in a review or
an appeal.

Tn this appeal it has been argued for the appellant
that the decree wage passed ex parfe. The expression
ex  parte has not been defined anywhere in the Code
nor does it appear to have been fhe Subject of a
jodicial decision {or its definition. Ifs accepted mean-
ing, however, according to Wharton’s Law Lexicou
seems to be & proceeding by one party in the absence
of the other.” We may remark here that this accepted
meaning does not help us in this case one way or
the other. Rule 6 of Order IX lays down that where
the plaintiff appears and the defendant does not
apoear when the suit is called on for hearing then if if
is proved that the summons was duly served, the Court
may proceed ex parfe. For correctly applying this
rule it is important to consider what constitutes
“appearance >’ of the defendant. The nalbure of the
defendant’s appearance in obedience to the summons
is best explained by the language of the form, pre-
sexibed in the first schedule Appendix B, for summons
to a defendant. The form directs the defendant to
appear in person or by pleader duly instructed and
able to answer all material questions relating fo the.
suit, or who shall be accompanied by some person able
to answer all such questions. The defendant’s failure
to appear in either of the ways specified would lead
to the determination of the suit in his absence. The
test of a defendant’s “appearance’ is "whether such
of the repuiremcnts of the summons as relate to ap-
pearance have or have not been fulfilled. In the
present case the defendants appeared by their pleader
whose being {furnished with due instruction cannot
be doubted as he conducted the case for the defence
up to the stage when he failed %o attend the hearing of
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the case. Thus it cannot ke said that the Subordinate 1914

Judge proceeded under r. 8 of Order IX. ENATOLLA

The provisions of Order IX by themselves do nof S
apply ic a casein which the defendant has already M@gﬁ%ﬂv
appeared in answer to the summons but has failed
to appear at an adjourned hearing of the suit. For -
such a case the procedure islaid down in Order XVII
which deals with adjournments. Rule 2 of that Order
lays down that “where, on any day to which the
hearing of the suit is adjourned, the parties or any
of them fail to appear, the Court may proceed to dis-
pose of the suit in one of the modes directed in that
behalf by Order IX, or make such other order as it
thinks fit;”” while rule 3 of the same Order lays down
that ‘ where any party toa suit to whom time has
been granted failsto produce his evidence, or to cause
the attendance of his witnesses, or to perform any
other act necessary to the further progress of the suit,
for which time has been allowed, the Courft mnay, not-

withstanding such default, proceed to decide the suif
forthwith.”

The distinction between the two rules is that the
former rule applies to hearings adjourned at the in-
stance of the Court, while the latter applies to hearings
adjourned at the inslarce of a pariy to whom time
has been allowed to do some act to further the progress
of the suit but who has defaulted. A further distinc-
tfion between the two rules has been pointed out in
case of Mariannissa v. Ramkalpa Gorain (1), that
in a case where there are no materials on the record
the proper procedure to follow would be that laid
down in r.2 (s. 157 of the former Code) but if there
are materials on the record, the Court ought to proceed
under r. 3 (s. 158 of the former Code). Thus to apply
the procedure laid down in r.3 to a case there mush

(1) (1907} I, L. R. 34 Cale, 235,
27 Oal,—131 ‘
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191¢  be the presence of both the elements, iz, (i) t}ie
ERarULLA adjonrnment must have been at the instance of a

"BASUNIA . . . ',
v party; and (i) there must be materials on the record
Meéﬁgow. for the Court to proceced to decide the suit. The
présence of one withont. the other-does mnot -justify.

th'@‘ ‘q,pplieat:i on of rule 3.

“The guestion” in thrs appeal is Whethel the pr ocedme
Of bhe Subordinate ~ Judge on thé dmault of the de-
fendants was under rule 2 or rule 3 of Order XVII.
The hearing of the casc was proceeding from day to
day and the case stood over lor the next day as the
cross-examination of the witness had not been finished.
The adjournment thervefore was not at the instance
of a party. In ‘the circumstances, we are of the
opinion that on the default of the defendants the
Subordinate Judge proceeded under rule 2 o dispose
of the suitin one of the modes divected in that behalf
by Order IX. That being our view we think, on
the authority of the Full Benck decision in the case of
Jonardan Dobey v. Ramdhone Singh (1), that the ‘apé-
pellant’s application under rule 13, Order IX, should
have been entertained. The order of the lowar Clourt
18 sef aside.

The appeal is decreed. The Subordinate Judge
will now proceed to consider if the .appellants ma,ke
out sufficient cause for the decreeto be seb aside.

S.K.B, - - Appeal ullowed.
(1) (1896)1’ “Tu R. 23Cale. 738,
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