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APPELLATE CRIMINAL.

Before Holmwood and Sharfuddin JJ.
Feb. 4.

BALTHASAE
V.

BMPBEOR."-

Criminal breach o f  trust—Propcyly and, its sala-wooeeds^Charge relating
to î‘o-p3rLyi but cQiiviction o f  misappyopriation o j the sale-^roceeds~
Lsgalii^ o f conviotion-^Abaenue of dishonest intention at the date o f the
sa le '- 'F e n a l CoiisJ {Act X L V  of i860), ss. iO o , MO.

Section ‘103 of the Penal Code does not cover misappropriation by a 
psCflOu of the sale-prooecds of tiio property entrusted to him.

A person oharged with criminal broach o£ trust of certain property 
antmsted to him oaanot be convicted of cmbezaling, not the property, 
but the amount' obtained by dealing with it.

Bipra Das Qiri v. Niradamoni Bmco (1) follovt’ed.

But asauming that “ property,” in s. 105 of the Penal Oode, includes 
the value thereof, vis., ita sale-prooeeds, a person cannot bo said to have 
disposed of the property or the salQ-prooaeds, in violation of his oontraot, 
dishonestly, unless it is shown that he had the intention of dialionestly 
appropriating the aala-proceeds, on the dato of the sale, of which there 
was no evidence ia the case.

An auctioneer is not liable for criminal breach of trust merely because 
he doss not punctually carry out ovary toroa in the agreomf;nt, e.g.^ as to the 

o£ the aale and the time of payment of the proceeds.

T h e  appellantj G. Balthasar, was tried before the 
Fifth Presidency Magistrate and convicted and 
sentenced, on the 6th December 1913, under a. 409  
of the Penal Code, to a fine of Rs. 600 and in default 
to four months’ rigorous imprisonment.

* Criminal Appeal Ho. 1076 of 1913, agnAnst the order of K. E. Das 
Gupta, Fu'tb Prfinueu'jy MagistraLcj Calcutta, dated Dt̂ o. 6, 1918.

ii) (1903) 12 C.W.N., 577.



It appeared that tlae appellant carried on the 
business of a public ancfeioneer at his premises e a l t h a s a b  

No. 1 0 2 ,  Ripen Street, in Gakutta, and that according e m p e e o k . 

to the rules of the same the proceeds were payable
a month after the date of the salesj less a discount 
of 10 per cent, for commission. In October 1912, one 
W . J. O’Grady sent some household furniture to the 
appellant for sale, and the latter sold eight articles
in different lots, viz., three on the 24fch ix'ovember 
for Rs. 109. one on the 5th December for Es. 45, two 
on the 22nd, December for Bs. -15, and two on the 29th 
December 1912. O’Graidy then made repeated demands 
on the appellant for payment, but was put ofl; from 
time to time, and ultimately removed the rest of the 
furniture from his premises in January or February 
1913. He wrote several letters to the appellant there
after, and saw him personally about the outstandings, 
but was put off. repeatedly. It transpired that the
appellant had met with domestic misfortunes and was
unable to attend to his business, and in consequence 
fell into pecuniary difficulties, though be paid off 
some of his creditors. On the 28rd September 1913,
O'Grady lodged an information at the thana against
the appellant and he Avas sent up for trial by the
police.

At the trial the appellant admitted the sale of the 
eight articles and the amount of the sale price but
claimed a commission. He was charged aB follows :—•

“ (i) Tliat you on oc about the 2ith Novembar 1913, la Calcutta, 
being a public auctioaeer, committed criminal brsaeh of trust in respect 
of 3 articles of household fiisaituce, almicab, ete., worth ESs 109, given 
to you by W. J. O’G-rady for sale and remiitanae of the aale-proceeds 
to hint; and you thereby commiSiisd an oflence under section 409,
I.P.C. ;

(ii) That you on or about the 5bh Deoembst 1912 committed criminal 
breaoh of trust in respect of ono article of household furmture, vis,, a 
small case w’orth Ks* 4^, given to you by W. J, O’Graiiy,
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1914 (iii) That you on or about the 22nd day of December 1912,
BalthASAK criiainal breach of truet ia respect of two articles of house-

tj. holdfuEuiture, ws., a wash stand and ii table, worth Bs. 43, given to you
EM FBKOB. 3- o ’orady . . .

The material portions of the Magistrate’s judgment 
were in the following terms :—

From the dcfeuce taken by the accused it isa difficult to say what the* 
accused’s line o£ defence is. He never said nor suggested that he had not 
received the sale-proceeda and his own admissions point to the contrary. 
Ho has axamined a few, witnesses to prove that hia dealings with them 
have been honesc, but that doss not in any vvay cxoulpalo liim of his dis
honest dealings with Mr. J. O’Grady. There is clear evidence, which the 
defence has failed to rebut, that the accuaed is guilty of a dishoiaast viola
tion of his contract with Mr. W. J, O’Grady. He v*’as entrusted with the 
furniture by Mr. O’Grady for sale and for remittance of the aale-proceeds 
to him, he sold the furniture, but misappropriated the sale-procced& ; he put 
the money into his own pocket and never sent it to Mr, W. J. O’Grady. 
The evidence adduced by the prosecution goes also to show that he has 
similarly dealt with two others of hia cuatomei's, one Mr. Banermann and 
anobhet Mr. Balt. I find a clear case under section 4.09 P. C. made out 
against Mr. Balthasar on all the three counts of the charge framed against 
him of having committed criminal broach of trust as au auctioneer in respect 
of Mr.'W. J. O’Grady’s furniture, on three different dates, aud con t him 
accordingly.

The acGusecl thei’eiipon appealed against the con
viction and sentience to the High Court.

Mr. Bagtam (with him Balm Tarkessur Pal 
Chowdhury), for the appellant. The accused v/as 
charged with criminal breach of trust of the furniture, 
but has been convicted of misappropriating the sale- 
■proceeds. _ The convicfcion is had- JFurtherj the 
oSenees are laid in the charge as on the dates of the 
sal0j. but the moneys were not due till a month later 
and the misappropriation could not, therefore, have 
taken place on those dates. It has not been stated in 

- the charge nor found when and how the misappropria
tion tools place. There was no dishonest intention
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the time of the sales. (He then dealt with the evidence
on the point.) b a l t s a s a s

Bahu Manmdtha Nath Mukerjee. for the Crown.
Property includes its sal e-proceeds, and the charge
covers a ease of misappropriation of the latter. The
dishonest intention is made out by the fact of the
appellant having continued to sell other lots of the 
fnrniture, vvhen he was unable to pB>j the price of the 
first lot and of his keeping the whole proceeds. There 
is also evidence in the case of other similar instances 
of misappropriation bearing on the question.

H olmwood and Shaefuddin eTJ. This is an appeal 
from the judgment and sentence of the learned Presi
dency Magistrate, Fifth Court, convicting the appellant 
C. Balthasar, of an offence under section 409 of the 
Indian Penal Code and sentencing him to pay a fine 
of 500 Rupees, or in default to be rigorously imprison
ed for four months on the first count of the charge, no 
separate sentence being passed on the other two counts 
of the charge.

The first objection raised to this conviction is that 
the charge is defective and misleading, and that no 
conviction can be held upon that charge for the 
alleged misappropriation of the sal e-proceeds of the 
furniture. The second objection is that there is no 
finding of when and how the appellant criminally 
misappropriated the sale-proceeds and nothing to 
show dishonest intention.

The charge is a curious one and runs as follows:—
“ That you on or about the 24th November 1912, in 
Calcutta, being a public auctioneer, committed criminal 
breach of trust in respect of three articles of house
hold furniture, almirah, etc., worth 109 rupees, given 
to you by Mr. W . J. O’Glrady for sale and remit- 
tence of the sale proceeds to him, and you thereby
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1914 committed an offence under section 409 of the Indian 
bamhasar Penal Code; ” and the other two charges are similar 
EMPEROR, with regard to sales of furniture on the fifth December 

1912, and on the 22nd December 1912.
It is argued, and in our opinion very forcibly 

argued, that this charge cannot possibly relate to the 
alleged misappropriation of the sale proceeds  ̂ Bection 
405 says, "whoever being in any manner entrusted 
with property or with any dominion over property 
dishonestly misapproprifites or c o d  verts to his own 
use that property or dishonestly uses or disposes 
of that property in violation of any direction of law, 
or of any legal contract expressed or implied which 
he has made touching the discharge of such trust, 
is guilty of criminal breach of trust,” Now, substitu
ting the word ‘ 'furniture” for the word "  property,”, 
it would be clear that the section does not cover
misappropriation of the sale-proceeds. But even 
assuming, as we think it ought to be assumed, that 
the word "property” includes furniture or the value
thereof, even then it could not be said that the
appellant had disposed of the furniture or the value
thereof, namely, the sale-proceeds, in violation of 
his contract dishonestly, unless it were shown that 
he had the intention of dishonestly appropriating 
the sale-proceeds at the time of the sale; and the 
dates given in the charge clench this contention 
which is admitted by the learned vakil for the 
prosecution. He says that it is incumbenb on the 
prosecution to prove that on the date of sale the 
accused intended to misappropriate the sale proceeds. 
There is absolutely no evidence for that, and indeed 
all the evidence goes to the contrary. There was 
a regular business going on and all moneys re
ceived were paid into the account of that business, 
and the ordinary practice of the business was to pay
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fche sale-proceeds out to the owners of the goods sold 
one month after the sale, and it is put forward as halthasa.b
evidence of the dishonest intention of the appellants empebob. 
that not having been able to pay the money due on 
the 23rd December in connection with the sale of the 
‘24th Novembers he still went on selling the furniture 
for Mr. O’Grady on the 29th December and took
the sale-proceeds. But this apparently was with 
Mr. O’Grrady’s knowledge and consent, and it was not 
till January or February that Mr. O’Grady removed 
the remainder of his furniture from the appellant’s
hand. It cannot be said that the auctioneer is liable
for criminal breach of trust if he does not punctually 
GBjiry out every term in the agreement. For instances 
if he did not hold the sale on the agreed date, the 24fch 
November, it could not be said that he committed 
criminal breach of trust. In the same way if there 
was delay in payment, that is not in itself a breach 
of trust. On the dates in the charge it is clear that 
the wider sense which is sought to be given to the 
charge cannot possibly be accepted. The offence hav
ing been said to have been committed on the 24th 
November, it cannot be applied to misappropriation of 
money on or after the 23rd December. It is conceiv
able that a charge mighc have been framed to cover 
the whole circumstances of the transaction, but this is 
not such a charge; and it seems to us to fall within 
the rule laid down in the case of Bipra Das Girl v. 
Nitadamoni Bewa (1), to which one of us was a 
party, that where the charge against the accused is 
to the effect that he committed breach of trust in 
respect of some property which he took from the 
complainant, and was, therefore, guilty of an offence 
punishable under section 406, but at the trial he was 
convicted of embezzling not the property but the
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1914 amount obtained by dealicg with the property, that the 
Bii.THASiE conviction was bad and must be set aside. We are, 
EMPEROK. therefore, of opinion that̂  on the first point, this appeal 

must succeed and the conviction and sentence must 
be set aside.

But as that might render a re-trial necessary  ̂ we 
must also proceed to deal with the second point 
namely, whethor there is any iinding or any evidence 
of dishonest intention referable to the 24th November, 
5th December and ^Snd Decemberj respectively^' in 
respect of these three charges. We are unable to find 
any such finding or any such evidence, and none has 
been shown to us. It is not pretended that on the 
dates of the auction sales the appellant had the slight
est dishonest intention or did not mean to make good 
the money to the complainant.

It is admitted that, owing to terrible domestic 
misfortune in which the complainant himself deeply*' 
sympathised, he was unable to attend to his business
and foil intio grave pecuniary difficulties. Under

<)) '

these circumstances, he has been unable to satisfy his 
creditors of whom the complainant is one. But that 
he has been endeavouring to do so is clear from the 
evidence of Mrs. Brennan ŵ ho, although« she comes 
forward with the allegation that she has been cheated 
by the appellant, admits that she has been paid every 
penny of her money except Rs. 2-13. Then again it 
is sought to show dishonesty from the evidence 61' 
one Mr. Salt, a civil, engineer, who says that he insti
tuted a case on the same ground as the present case 
against the appellant in the Second Presidency Magis
trate’s Court, but withdrew it on getting a hundi 
which subsequently turned oiit to be a bogus one on 
a forged Bank (whatever that may be), and it was .dis
honoured. He was cross-examined to show that }xe 
had received a notice from the Gowfc prohibiting the
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accused from payino; tlie money on the hundL This isii 
he dem'ed. but the learned counsel who appears for B4m«has‘ b 
the appellant has very rightly laid before us the actual empl-hoe. 
order of this Gom’t prohibiting- the api:)e11anfc from
paying the money due on that htmdi to Mr. Salt 
on the ground that it was attached by onc' of Mr.
Salt’s creditors. There is, therefore, absolutely no 
evidence of dishonesty in this incident, nor, had it 
been shown 'that the appellant acted dishonestly to
wards Mr. Salt, could we have accepted that as any 
evidence of intention in the present ease : foi’ we are 
not aware when these transactions took place with 
Mr. Salt, and there is nothing in the evidence to
show us. We are, therefore, on the second point also
of opinion that the conviction is bad. there being no 
evidence and no tinding of dishonest intention within 
the meaning of section 405 of the Indian Penal Code.

The cQuviction and sentence are, therofore  ̂net aside 
aiid the accused acquitted. The finê  if paid, will be 
refunded and the appellant wid l̂ e discharged from
his bail.

u.H.M . Appeal allowed.
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