
SM ILL CAUSE COURT REFERENCE,

■\’ O L . X L I . ]  C A L C U T T A  S E K I B S .

Before Jenkins CJ.. and Woodroffe J, 

MANDAL <fe Co.
■V.

m Z U L  ELLAHIE.^"

Cause o f  Action—Separate Cause of A.clion— Goniract—Inte7itiofi— Civil
Procedure Code (Act V  o f  IDOS), O. 11, r. scope of—Pt-esideftay Small
Cause Gouvis Act {X V  o f  188; )̂ a, <19-—Damage, suit fc r .

4 contract by indent providtd ioc the supply o£ goods by two monthly 
shipmBQts, clause 13 of th<3 Qonti;aot being as follows; “this indent is to 
be deemed and coastrasd as a soparafeo oontracfc in respoob of each item and 
instalment of good!3 and youE rights and liabilities and ouus raspectively shall 
ba the same aa though a separate indent has been mads out and signed in 
respect of each instalment." The purchaseu having failed to take deliveiy 
or pay for tha goods in rospect of the two shipments, the vendor brought 
two separate suits in the Galoutta Small Cause Court for re-salo damages, 
one in roBpeofc of each shigmont :—

Held, that in view of the intention sxprassad in clause 13, the plaiutiS 
waf! entitled to b d a g  a asparata suit for damagea in respect o f eaoh 
shipment.

Volkart V, Sabju SaliebO) followed.

Sesha Ayyar v. Krishna Ayyangar (2), Yashvant v. Vithal (3), Timed
Dholchctnd v. P ir  Saheb Jivtz Miya (4), Prmnada Dasi v. LakU narain  
Mitter (5) referred to.

Anderson Wright d; Co. v. Kalagarla Surjinarain  (6), and Duncan
Brothers <£ Co. v. Jeetniull Qreedharee Lall (T) distinguished.

EiEFEBENOE to the iHigh Court under section 69 
of the Presidency Small Cause Courts Act made by 
Dr. T. Thornhill, Chief Judge of the Court of Small

* Small Cause Court Beforonoe No. 2 of 1912,
(1) (1896) I.L.K . 19 Mad. 804.. (i) (1883) I.L .E . 7 Bom. i84.
(2) (1900) I.L.R. 24 Mad. 96. (5) (1885) I.L .E . 12 Calo. 60.
(3) (1895) I.L.R. 21 Bom. 267. (6) (1885) I.L.R . 12 Calo. 339.

(7) (1892) I.L .R . 19 Calo. 372.
3T Calo,— 104

1914 
Fed. 3.
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1S14 Causes of Calcuhoa. The following case was stated for 
mandai, the opinion of the Hia;h Court, on the 10th December, 

& Co.
V.

PAZur.ELEiAHIE.
1912:-

Under ocntract duted 10th Juae 1908 the defendant instruofced the 
plaintiS to purchaaa and bring out for him to Galcutfca 25 oasos of candles 
as therein raenfcioned of whicli 17 cfisen weca to be shipped in pJuly 1908 
and 8 nases in August 1?508.

Ill thin suii t,hf> plAint.ifi cilaims R a, 1 ,41 7 -1 5 -9  as rc-salQ damngoa in 
respsct nC tho IV oaspa fo rm in g  the anbject of tlio July shipment. The 
suit was insiiituted on tha lOth April 1912. At tha same timo the plaintiff 
instituted another suit iu this ooui'f; for re-sale damages in respect of the 
August shipment and obtained a deoree therein prior to the hearing of the 
present suit. A copy of fcbo origini.1 contract is hsrato attaohed, the 
original itself being part of a record now in the High Court in conneotioa 
with an unsuccessful application by the defendant to disturb the deoree 
obtained by tha plainfeiS in respect of the August shipment. The last 
paragraph of clause 13 of the contract reads as follows ;—

“ Except as above stated this indent is to be deemed and construed as a 
separate contract in respect of each ifcam and instalment of goods and your 
rights and liabilities and ours respectively shall be the same as though a 
separata indent had been made out and signed in respect of each instal­
ment.”

At the time this suit was instituted thora had also accrued to the 
plaintiff the cause of action in respact of the August shipment. Following 
one of my own judgments I held that the present suit was not maintainable 
as contravening Order IT, rule 2, of the Code of Civil Procedure, 1908, hut 
inasmuch as since giving that judgmontj considerabla doubt has arisen in 
my mind as to its correctness, I dismiss the suit subject to the opinion 
of the High Court on the following question

“Whether or not the plainfcifi is debarred from bringing two suits
against tha defendant on a contract containing the above clause, both
clauses of action having accrued at the time of the institution of tha suits.”

The answer to tha ĉ uestion appears to me to turn on the construction 
that will be given to the vfords “  cause of action ” mentioned in Order II
Rule 3 (3) and the words “ successive claims arising under the same
obligation.” contained in the explanation to that Order. I think it is clear 
the plaintiff must fail unlsse he can succeed by virtue of clause 13 of 
tha contracb. “ Obligation” , as the word implies, means'* a binding"  whieh 
to my mind eonvays the idea of a single act, such as signing the contraot. 
It is argued the plaintiff might just as easily have had two aeparate 
contracts axaouted relating respectively to tjie -July and August sMpmonta'’
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Such agreements, no doubt, do noi requite to be sfcatupad. Tbis argument, 
however, would hardly be regarded as satisfactory in the case of brokers’ 
bought and sold notes, which frequanfcly aontain a olauss similar to the 
last paragraph in clause 13 of this contract, and which do require to be 
stamped under article 43, Stamp Act,

The cases dealing with the subject “ causc of actioii ” are reviewed in 
Hukm Ghand’s Civil Procedure Code, pp. 536, 537 and in Woodroffe and 
Ameer Ali’s Civil Ftocedure Code, pp. 568—571. The decisions in 
Anderaon, Wright lii Co. v. Kalagarla Surjinarain (l) and Duncan  
Brothers v. JeotmuU G-7'sedhareG hall (2) show that all esiafcing breaches 
of the same contract must be joined in the same suit although they may 
laave arisen at diSerant times. Of these cases Farran, C.J., remarked 
in YasJivani v. Vithal{3), that they did not apply to the case then before 
laim as here there are two separate coutraots contained in the same 
instrument.” In Volhart v, Sabju Sahib (4), the contract provided that 
each shipment was to be treated as a separate contract, and the Court 
held that tfao plaintiff was entitled to being t%vo suits one in respect of each 
shipment.

These cases, however, were decided when section 43 of the Oivil 
Procedure Code of 1S82 was in operation, and one ha.s to consider how far 
the newly introduced words ‘‘ successive claims arising under the same 
obligation'’ curtail the number of suits. At p, 561, Woodroffe and Ameer 
Ali’s Civil 3?rocedare Oodc it is pointed out that the wider the meaning 
whioh is attached to the term “ cause of action,” the more restricted is the 
operation of the section; and again at page 571 “ The scope of the
identity of the cause of action has been considerably extended by the 
addition of the explanation of the rule which supersedes those casea iu 

. which it was held that a suit on a collateral security given for a debt 
would not bar a suit foe the debt itself.”

The plaintiff has proved hie claim and will be entitled to a decree should 
6he above question be answered in the negative. He has given security 
for the costs of this reference,

Mr. Sircar (with him Mr. Surita), for the plaintife. 
The question put to the High Gourt should be answered 
in the negative. The queBtion invoives the construo- 
tion to be placed on rule 2 of Order IT. of the Code 
(Act V  of 1908). The ‘history of the section is shortly 
as follows; It was decided under Act V II l  of 1859 in

Mandad 
& Co.

V.FAZUIi
E ll a h ib .

1914

(1) (1885) I. Ii. B. 12 Calo. 339.
(2) (18^2)1. L, B. 19 Gale. 372.

(3) (1895)-I.ii.K. 21 Bom. 867.
(4) (1806) I* L. R. 19 Mad. B04.
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1S14 Raja Sutto Chum Ghosizl v. Obhoy Nund Dass (1)
fchat arrears of rerit for successive years are several 
and distinct causes of action in respect of which a
plaintiff may institute sepa.rate suits. ” This decision 
was followed in Ram Soonder Sein v. Krishno Chun' 
der Gooptoo (2), Kristo Kinkur Puramanick v. Ram
Dhun Chettangia (3), Section 43 of Act X  of 1877, 
with the illustration thereto was a direct legislative 
reversal of those decisions ” : Taruch Chunder Mooker- 
jee V. Panchu Mohini Debya (4).

The illustration was reproduced in Act X IV  of
1882, and was altered in Act Y  of 1908; but without  ̂
any alteration in the lav/. The plea under rule 2 does 
not involve a question of jurisdiction : it has been 
introduced simply for the benefit of the defendant 
to prevent him being harassed by num erous su its : 
Woodroffe’s Code of Civil Procedure, p. 552. That 
being so, and the provision not being based on 
grounds of public policy, it can be waived: Asutosh 
Sikdar v. Behari Lai Kirtunia (5). By clause 13 of 
the indent the parties agreed that each instalment 
should be deemed a separate contract: in view of that 
clause, there was no longer one obligation, but two 
distinct obligations, although of a similar nature : 
Yashvant v. Vithal (6). The decision in Volk art v. 
Sabju Saheb (7) is exactly in point. It follows that 
the plaintiff is not debarred from bringing two suits, 
and is entitled to a decree in this suit. The decisions 
in Anderson  ̂ Wright S Co, v. Kalagarla Surjinarain 
(8), and Duncan Brothers & Co. v . JeetmuU Greedharee 
LuU (9),' are to be distinguished on the ground that 
those were cajses of breaches under one contract/

• a) a865) 2 WiRv Act X, 31. {fi) (1907) 6 G.LJ. 320, 33$.
(2) (1872) 17 W.R. 3ff07- (6) (1896M.L.R. 21 Bom. 267, 27t-
(3) (1875) 2i W.K. 326. (7) (1S96) I,L.R. 19 Mad 304
i n  (1881).L L. E. 6 Calc. 71J1. 793. (8) (1885) I.L.R. 12 Calc 339.

. (9) {1892)1,L.B 19 Oalc. y?5i. .



Mr. S. P. Sinha (with him Mr. A\ K, Sinha), for 
the defendants. The object of Order II, rule ‘2, is to mandai:.£v oO«
prevent multiplicity of suits, and the rule is grounded ^̂ zur,
on public policy. But for clause 13 of the indent it ei:,i:.ahik.
is clear the rule would have applied -Sind the present 
suit would not be maintainable. The only question 
is whether clause 13 of the indent avoids the operation
of Order IIj rule 2. It is submitted that notwithstand­
ing clause IB, the indent constitutes one contract, and 
the failure to deliver the two ■ several instalments 
would amount to two breaches of and under one and 
bhe same contract. The cause of astion remains ones 
whether or not for certain purposes the indent may 
be regarded as coDstituting two contracts. The real 
test as to whether Order II, rule 2̂  applies or not is not 
whether there is one contract or more than one, but 
whether the several claims are of the same nature and 
form part of the same or a continuous course of dealing 
and form part of one transaction. If they are, they 
must be considered as one cause of action and must 
be Joined in one suitj though they may have arisen 
out of several contracts” : Anderson, Wright S  Co. v. 
Kalagarla Surjinarain (1), In re Aykroyd (2). Where 
the goods dealt in are of the same generic description  ̂
the course of dealing would be considered the same 
and continuous; see Hukm Ohand’s Code of Civil Pro- 
oedure, p. 544, for the American authorities. Clause 
13 of the indent does not relate to the remedy ■ or relief 

i available ; there is no intention to regulate the 
procedure. If such intention existed, it would be 
void and inop^erative. Order 11̂  rule lyj is a rule of 
procedure imperative on the parties irrespective ■ -of 
a n y  agreement between them. It will be urged that 
t h e  operation o f  the clause depends o n  t h e  iu fc e n t io n  

of the . parties* is nothing in the, indent to
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(1) (1B85) lili.R. la” Date. 839,344, 347. (1848J 1 Bxoir. 479.



show tkafc the parties intended the contracts to be two 
separate distinct claims. The purport of clause 13

»• was that breach with regard to one instalment willFAZUIi
eldahie. not be deemed to be breach of the entire contract,

so as to bar remedy as regards the other instalment. 
In the result the plaintiff must be taken to have 
relinquished his claim as regards the July shipment. 
Volkart V. Sabju Saheb (1) is distinguishable. 
Yashvant v. Vithal (2), a suit on a mortgage, has no 
application.

Mr. Sircar, in reply, Whatever the inference may 
be from a course of dealings between two parties in 
the absence of any express agreement, where there is
such an agreement, it will be given eflfect to. Where
the parties agree that there should be two instruments 
and two obligations, the Court is not justified in 
saying there is only one obligation: Sesha Ayyar 
V. Krishna Ayyangar (3), Umed Dholchand v. Pir 
Saheb Jiva Miya (4). The latter authority is also of 
importance in that Sargent, O.J. points out that the 
language in the code is very different from that of
section 34 of the Presidency Small Cause Courts Act
of 1850. This section is founded on the County
Courts Act under which In re Aykroyd{&) was 
decided. The dictum in Anderson Wright S  Co. v. 
Kalagarla Stirjifmrain (6) is obiter, as in that case 
there was only one contract.

Cur. mdv. vuU»

WOODROFFB, 3, Under O, IIj r. % that which is'
required to be included in the suit is the whole of
the claim which the plaintiff is entitled to make in
respect of the cause of action; that is one and the same

(1) (1896) I. L. R. 19 Mad. 304. (4) (1883) I. L. R. 7 Bom. 13i.
(2) (1895) I. li. R. 21 Bom. 267. (5) (1848) 1 Esob. 479.
(3) (1300) h L. K. 24 Mad. 96, 109. (6) (1886) I. L. B, 12 Oala, 339, 344
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cause of action. The rule is framed to avoid the 
splitting of claims and remedies and does not apply 
where there are several causes of action. The object  ̂ »■. Fazub
of the rule is to protect the defendant from being e l l a h i e  

twice vexed for one and the same cause. But the w o o d e o f p e  

parties themselves by the form of their convention 
determine whether the rule is applicable to them.
The rule may operate to defeat a plaintiff with whom, 
as jin the present case, the merits have been held to 
rest. I  agree therefore with what Garth, O.J., said 
that care must be taken to give the section no wider 
constrnction than it would reasonably bear ; Pramctda 
Dasi V . Lahhi Narain Mitter (1). The words of 
the section are easier to understand than some of the 
cases decided under it. We need not, however, 
enquire into them as each case must depend on its 
own facts, and the reasons which Judges have assign­
ed for their opinions have not the same degree of 
authority as the decisions themselves: Caledonian
Railway Co. v. Walker's Trustees (2). I  make these 
preliminary observations for .T do not regard any of 
the decisions cited as binding on us except in a case 
involving the same set of facts. The old section 43 
as incorporated in O. II, r. 2, of the Code has been 
amended so as to include in the explanation the 
following words italicised “For the purposes of this 
rule successive claims arising under the same ohliga- 
tion shall be deemed to constitute but one cause of 
action.” Whatever meaning therefore may be given 
to the latter term (and on this matter varying views 

•have been taken)- the section expressly provides that 
the circumstances italicised shall be deemed to be 
but one cause of action, whatever might be the case 
in the absence of such enactment. Now .if we exclude 
clause 13 of the contract to which I next refer there

VOL. XLI.] CALCUTTA SERIES. SSI

(1) (1885) 13 Galo. 60, 63. (2) (1882) L.R. 7 A. 0. 2S9.



^  oan, I think, be no question tha,t the ca3« wonld fall
mind At within the words of the section quoted for the case

V. is then merely one of several instalments under one
Et-XiAHiE. find the same Gontract without ariything else to 

wooDMPFE indicate that the rule should not apply. Ifc is argued  ̂
however '̂ that there were in fact in this case two 
contracts by virtue of the provisions of clause 13 of 
the contract which ran as f o l l o w s E x c e p t  as above 
stated this indent is to be deemed and construed as a 
separate indent in respect of each item and instalment
of goods and your rights and liabilities and ours
respectively shall be the same as though a separate 
indent had been made out and signed in respect of 
each instalm,ent.” The learned Chief Judge in a 
former case held that this clause did not bring the 
case within the operation of the section, but being, 
he says, in considerable doubt whether his decision 
was correct he has made the present reference. It 
may be assumed to be a general rule that parties can­
not by consent abrogate what is the law but what 
however they can do is to indicate their intention
and it is on this that the law operates variously
according as that intention may be expressed. In 
such case it is not the law which is directly affected 
but the materials on which it operates.

The parties may express their intention as they 
choose, and if they express' it in such a way that the 
effect is that two contracts are made where otherwise 
there would have been one the Court should give 
effect thereto. In Seshtz Ayytzr v. K.Tishntz> Ayycifi- 
gatil), fehe learned Judges say— “We do not think 
that when parties for whatever reason choose to agree 
that there should be two instruments and two obliga­
tions the Court is justified in saying that there is only 
one obligation.” Then what is the effect of the words

(1) (1900) I. L. B, 24 Mad, 96,109.
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of Gianse 13 ? it  is argued that they are inserted not 
for the purpose of creating two contracts but to mandaf. 
declare that the breach of one part of a single contract m ' 
is hot to be deemed a breach of the entire contract. EmfmE. 
B ut I see nothing which warrantES us in ao restricting wood^ppje 
the sense of words w hich naturally bear a wider 
meaniDg. It seems to me that by these w ords the 
parties say in effect as follow s H ere is whatj but 
for our statement, would be regarded as one contract 
with successive claims thereunder. We desire to saĵ  
that as regards each instalment we are contracting by 
separate contracts and in lieu of actually signing 
separate contracts we agree by this clause that each 
instalment shall be treated as such.” The result of 
this is, in my opinion, that there are separate contracts 
in respect of the July and A.ugust shipments. But 
then it is said that even if that is the effect of the 
clause and even if two separate contracts had been 
in fact passed, still the Order is a bar as it has been 
held in Anderson^ Wright & Co. v. Kalagarla Surji- 
narain (1) that even where there are different 
contracts yet if they form part of one transaction 
(whatever that may be) a breach of all of such 
contracts is only one cause of action. This was held 
in reliance upon the English cases establishing that 
a cause of action was not limited to claims arising 
upon one contract but might include claims upon 
several contracts provided they form ed a part of a 
continuous course of dealing. This has been held 
broadly in some cases but as was argued before us 
this is now only so (according to the cases) where 
there is nothing to shew that the transactions were 
intended to be kept distinct. The clause in question 
appears to me to evidence such an intention. More­
over, apart from the question whether the English

VOL. XLI.J . GALGL1TT.A SEKIEB. 8:53

(1) (1885) 1 .L. B. 13 Calo 339,
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^  decisions are appropriate authorities upon the con-
MANDaii struction of the section before us or not it is to be

«. ' noted that the case Anderson, Wright & Co. v,
BLLABw. Kalagatla Surjinarain (1) was a case of several

Woo^FFE breaches under one contract and the question of 
several contracts as part of one continuous transaction 
was not in issue. So also, Duncan Brothers S  Co. 
V. JeetmuU Greedharee Lall (2) was a case of breach 
of one and the same contract. In Yashvant v. Vithal 
(3), Farran G.J. pointed out that these two cases 
which showed that all existing breaches of the same 
contract must be joined in the same suit, although 
they may have arisen at different times did not apply 
to the case before him as there were there two separate 
contracts contained in the same instrument. As 
regards separate contracts JJmed Dholchand v. Pir 
Saheb Jiva Miya (4) may be referred to. In Volkart 
v. Sabju Saheb (5), the contract did expressly provide 
that each monthly shipment and item was to be 
treated as a separate contract and it was held that the 
terms of the contract being clear the plaintiff was 
entitled to bring separate suits for damages. This 
ease seems to me in point.

The learned Chief Judge appears, however, to have 
doubted whether they established the plaintiff’s 
contention having regard to the explanation appended 
to the rule. It is true that the scope of the identity 
of the cause of action has been extended by the addi­
tion of this explanation but only in so far as it 
supersedes those cases in which it was held that a 
suit on a collateral security given for a debt would 
not bar a suit for the debt itself. This is generally 
not the case now. The added words to the explanation

(i) (1885) I. L. R. 32 Calc. 339. (8) (1895) I. L. R. 21 Bom. 267, 271.
I 2) (1892) I. L. R. 19 Calc. 372. (4) (1883) I. L. R. 7 Bom. 134.

(6) (1896) I. L, R. 19 Mad. 304,
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do not affect the case before us or alter the law 
from what it was, as appears from the illustration 
which is (subject to verbal alterations), the same now «. 
as it was under the Code of 1882. The added words Br,r:,AHis:. 
only give express recognition to the law as it pre- woodboffb  
viously was.

I would, therefore, answer the question put to us 
in the negative and would hold that the plaintiff is 
not, under the circumstances stated, debarred from 
bringing two suite. The result, in my opinion, is 
that the plaintiff is entitled to a decree and should be 
awarded the costs of this reference.

J e n k in s  C .J. Uniformity on questions of proce­
dure under the Code is of such importance that I 
think I ought to follow the decision in the Madras 
High Court in Volkart v. Sabju Saheb (1), and more 
especially as it meets with the approval of my learned 
colleague. In deference, therefore, to that authority 
1 agree with 'V^oodroffe J. as to the answer that 
should be returned to the reference.

Attorneys for the plaintiffs : Fox [S' Mandal-
Attorneys for the defendants ; Alum & Nan.
J. G.

(1) (1896) I.L .R . 19 Mad. 35i.
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