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CRIMINAL REVISION.

Before Holmwood and Sharfuddin JJ.

KERAMUDDIN SARKAR
V.
EMPEROR.*

Security for good behaviowr—Proceedings iaken and enguiry campleled in
one day-—-Produciion of pariy called upon for securily under arrest
before the Magistrate in camp—Right of pariy to ewamine his own
defassce  witnesses—Right of opporiunily to cxamime or summon
wilnesses selecled by sweh party—Fair trial—Criminal Procedure Code
(Act V of 1898) ss. 110 (d), 112, 117—Braatics.

Under s. 117 (2) of the Criminal Procedure Codo a person oalled upon
to furnish security for good bshaviour musi be given times as in warrant
oases, to bring his withesses and have their evidencse recordsd.

Where a person was produced in custody before a DMagistrate in camp
while on four; when ouly 2 single mukhiear was available, and a proceeding
under s, 110 (d) was drawn up immediately, read and explained -to him,
after which prosecution witnesses were examined and eoross-examined, and
be was called upop for his defence, and some of the spectators who hap-
pened to be pregent were examined on his behalf, and the enquiry was
completed and the order for security passed on the same day i~

Hald, that the order was bad, as the person directed to execute a hond
had not besn given the opportunily of seleating his own witnesses and of

producing them or having them summoned ; and that he did not, therefors,
have a fair trial.

THE petitioner was arrested on the 4th November
1915 by an Inspector of Police, kept all night in
custody, and produced mnext tunorning, at 10 A.M.
before the Sub-divisional Magistrate of Thakurgaon
who was then in camp at Joymandhat. A proceeding
was immediately drawn up against him under s. 110(d)

¥ Oriminal Revition, No. 1987 of 1918, against the order of J. A.
Bzechiel, DistriotMagistrate of Dinajpur, dated Deo. 8, 1913.
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of the Criminal Procedure Code and embodied in an
order under s. 112, alleging that he was a professional
tout, locally known as a diwani, who habitually
extorted money from people under threats of having
false suits and criminal prosecutions brought against
them. The order was read over and explained fio the
petitioner at 10-30 a.M. It appeared that a mukhtear
had followed the Magistrate on his tour, and the peti-
tioner engaged him as no other legal assistance was
then available. The enquiry was taken up at 2 p.M.,
and 22 witnesses were examined for the prosecu-
tion and cross-examined by the mukhtear. The peti-
tioner was then called upon for his defence, and ox-
amined eight persons present as spectators. The final
order was passed at 6 P.M., and the petitioner was
directed to execute a bond for Rs. 500 to be of good
behaviour for one year with two sureties, each in the
like sum, and in default to be rigorously imprisoned
for the same period.

The petitioner appealed against this order of the
Sub-divisional Officer to the District Magistrate of
Dinajpur who dismissed the appeal on the 8th Decem-
ber 1913. The petitioner thereupon moved the High
Court and obtained the present Rule.

My. C. R. Das, Dr. Suhrawardy and Babu Atlulya
Charan Bose, for the petitioners.

‘No one appeared for the Crown.

HorMwooD AND SHARFUDDIN JJ. This was a Rule
calling upon the District Magistrate of Dinajpur to
show case why the order under section 210 of the

Criminal Procedure Code passed against the petitioner

should not be set aside, first, on the ground that fhe
provisions of section 112 have not been complied
with, inasmuch as the substance of the information
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received from the police has not been recorded and
the accused person nad no notice thereof: and, secondly,
that the case is triable as a warrant case, and the
acoused had a right to have the witnesses properly
cross-examined, and to have processes issued onm any
witnesses he desived o call in defence. The rule
could have been stated more shorfly by saying that
it had not been heard, first, with reference to the
provisons of section 112; and, secomdly, with refer-
ence to the provisions of section 117.

As regards the alleged breach of the provisions of
section 112, the learned Magistrate poinfs out in his
explanation that he has followed the letter of sec-
tions 112 and 113. There was a proceeding drawn up.
The person in respect of whom it was drawn was
present in Court, and it was read over to him and

the substance explained fto him. But the conditions

in which he was present in Court are rather different
to what is the ordinary practice. He was only
present in Court because he had been brought there
by a policeman atter being locked up all night. He,

therefore, certairly had no opporbtunity of producing

his defence witnesses ; and even if we were inclined
to discharge the Rule as regards section 112, the dis-
regard of the provisions of section 117 is quite fabal
to the case. That section provides that in proceed-
ings under section 110, the procedure for wasrant
cases shall, as far as possible, be adopted, and that
means, as it obviously must wean, that a person
who has such a serious charge alleged against him
must. have time to bring his witnesses and have their

-evidence recorded. In fthe present case it appears

that the accused had no opportunity of choosing and
producing his own evidence or baving them produced
by summons. Hehad no chance of choosing his own

legal adviser, the learned Magistrate having comae out
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from the station accompanied by a single mukhtear
who, as it happened, was able to appear on behalf of
the accused, although, of course, he knew mnothing
about his case. The only witnesses he could have ex-
amined were the by-standers who happened to have
gathered round the cutchery oui of curiosity, and it
cannot be said that those were the witnesses whom
he voluntarily choge in his defence.

The proceedings clearly show that the man had
not anything like a fair frial, and the order under
section 110 must, therefore, be set aside, and if itis
necessary to take further proceedings, these proceed-
ings must be taken with due regard to the spirit as
well ags to the lefter of the law. The petitioner will
be discharged from the security bond.

B. H. M. Rule absolute.

CIVIL RULE,

Before Coxe J.
RAJANI KANTA DAS

Vs
KATLI PRASANNA MUKHERJER. -

Review—Dismissal of application for admission of second appeal-——Appli-
cation for review based on alleged discovery of new and important
evidence~High Couri, jurisdiciion of—=Civil Procedure Code (dci V of
1908) O. XLI, v. 11 gnd O. XLVIl, r. 1. :

.The High Court has no authority merely on the ground of alleged

digeovery of new and important evidence fo review an order dismissing

an application for the admission of a second appeal under O. XLI, r. 11
of the Coda of Uivil Pronedure. ’

*REVIEW in Givil Rule No, 1474 of 1913, against the order of Lialif
Mohaa Das, Subordinate Judge of Khulna, duted Dec, 23, 1912,
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