
that a proceeding under section 107 is not a criminal 
Wazbp Ah case.” In our view, cases under section 107 are subject 

V. to the application of clause (8) of sectin 626, and the 
Magistrate erred in refusing the adjournment sought.

This Rule, therefore, is made absolute and the order 
binding the petitioners to keep the peace is set aside. 
We, however, desire to remark that if in the opinion 
of the Magistrate there is still apprehension of a 
breach of the peace between the parties, it is open to 
bim to adopt such preventive measures for the preser­
vation of peace as he thinks proper under the law.

B . H  .M. Rule absolute.
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1813 BAMAN BEHARI DAS
mem. 1?. V.

EMPEEOE.*

Charge— Misjoinder— Joinder of three charges under s. 409 wiih three undnr.. 
s. 477A of the Penal Code— Legality of trial— Criminal Pracedur»^ 
Code (del V of 1898) ss. 22;} [2), 233, 334,.

Socfcion 322 (2) of the Criminal Procedure Code refers to cases of orimi- 
ual breach of trust or dishonest misappropriation of money, and oaanot ]ia 
applied to a, casa under s, 47'7A of the Penal Code.

Queen-Empress v. MatiLal Lahiri (1) referred to.

Section 233 of the Code must toe strictly followed save where the law 
itself provides an earoeption.

A joinder of three charges under s. 409 with three under s. 47?A of 
Paaal Code relating to different transactions is not warranted by any of th«

* Criminal Appeal No. 783 of 191S, against the order of S. B, Sbinton, 
Sessions Judge, Bylhet, dated July 28, 19S8.

(1) (1899) I. L . R. 26 Calc. 560.



ex cep tion s  prov ided  in  fche C ode, and is illega l. S uch  a m is jo in d er ig 1913
a b so lu te ly  fata l lo  th e  trial. RAMAI'I 

BlSHA-KX J3A.&Kasi Viswanathan v. Emperor (!) and Subrahniania Ayyar v. King- ^
Emperor  (2) followed. EMPEiioa.

A series of fa ls ifica tion s o f accou nts m ade to cover a single act of 
d e fa lca tion  m iiy  be  la id  in  one charge under s. 477A of the P ena l Code, 
an d  does n ot oon scitu te  d istin ct oSences m erely  by reason  of a p lu ra lity  of 
fa lse  entries in ten d ed  to cover the sam e defa lcation .

T h e  appellant; was a cashier in the office of the 
Executive Engineer at Sylhefc. The procedure fol­
lowed regarding cash deposits in fche office was as
follows. Deposits brought to the accountant were 
made over to the cashier whose duty it was to enter 
the amounts on the credit side of the cash-book, and 
place the same for safe custody in a masom'y chest.
When the money was sent to the Treasury, the cashier 
entered the sum despatched on the debit side of the
book wrote out a chalan, and sent it with the remit­
tance book to the accountant for signature, and then 
forwarded the money with these two documents to the 
Treasury by an office peon. The cash and remittliuce 
books were written up by the appellant and kept in 
his custody. The cash-boo!  ̂contained two entries on 
the debit side, admittedly in the handwriting of the 
appellant, viz., one, dated 11th October, purporting to 
show payment of a sum of Es. 160, made up of a secur­
ity deposit of !Rs. 100 received from a contractor on the 
1st October, and of two such deposits of Rs. 30 each, 
received from contractors on the 8bh October, (but 
entered in the credit side of the cash-book on the 
11th) and another entry, dated the 31st October, pur­
porting to show remittances to the Treasury of Bs. 26,
^nd, Bs. 12 as. 8, respectively. These three sums were 
never really sent to the Treasury, and the fraud was 
ultipaately detected.
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appellants were committed to the Sessions 
R aman Oourt On three charges of falsifications under s. 477A

w. of the Penal Code in respect of the three sums. At
the trial the Sessions Judge added three corresponding 
charges under s. 409. The appellant was tried before 
the Sessions Judge of Sylhet with the aid of Assessors 
on such charges, and conYicfed, on the 28th July 1913j 
and sentenced concm'rently, under each section, to two 
years’ rigorous imprisonment.

Mr. Gregory (with him Bahu Ambika Charan Das)^ 
for the appellant. Section 234 of the Code does not 
Justify a joint trial on three counts under s. 409 and
three under 477A of the Penal Code : see Kasi
Viswanathan v. Emperor (1). The accused had prac­
tically to meet six charges which must have hampered 
his defence. The appellant was committed under 
s. 477A only, but the Sessions Court added a new 
charge under s. 409. Such a procedure was condemned 
in Queen-Empress v. Mati Lai Lahiri (2). A misjoin­
der of the present character is an illegality vitiating 
the trial : Sutrahmania Ayyar v. King-Emperor (3) 
followed in Asgar Ali Biswas v. Emperor (4).

Mr. C. Bagram (with him Bahu Mahendra Nath 
Banerjee), for the Crown. There has apparently been 
a misjoinder, but it is one of form and not of substance > 
The offences arise out of the same transaction.

H o l m w o o d  a n d  S h a e f u d d i n , JJ. This is an 
appeal from the judgment and sentence of the learned 
Sessions Jadge of Sylhet who in partial agreement 
with both the Assessors convicted the appellant, 
Baman Behari Das, of three offences under section 
477A and three offences under section 409 of the
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Indian Penal Code, and sentenced him to two years’ ^  
rigorous imprisonment under each section, tke sen- 
tences to run concurrently. vBMPBBOB.

We are met at the outset by the objection that this 
trial is wholly void by reason of misjoinder of charges, 
and that this is so is perfectly clear from the autho­
rity of Kashi Viswanathan v. Emperor (1). The 
same principle has been affirmed in more than one 
case recently decided by the Criminal Bench of this 
Court, and there cannot be the slightest doubt that 
section 222 does not cover two sets of offences any 
number of which may be tried together. The second 
clause of the section refers to cases of criminal breach 
of trust or dishonest misappropriation of money, and 
it is held that it is not necessary to specify the sepafate 
sums which have been embezzeld, provided that the 
time included between the first and the last date, on 
which the sums were misappropriated, shall not 
exceed one year. This sub-section cannot be applied 
to section 477 A of the Indian Penal Code, as was 
pointed out in the case of Queen-Empress v, Mati Lai 
Lahiri{^). Section 233 must be strictly followed, save 
and except where the law itself provides an exception, 
and this joinder of three charges under section 409 and 
three charges under section 477A is not covered, as 
was pointed out in the Madras ruling, by any of the 
exceptions provided in the subsequent sections of the 
Code. It is true that it was not necessary for the 
learned Judge to have drawn up three charges under 
section 409, inasmuch as, by reason of section 222, 
one charge would have been sufficient. In the same 
way it is perhaps doubtful whether it is necessary to 
draw up three charges under section 477A. A series 
of alterations in acoonnts made to cover a defalcation.
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^  might; all be charged in one charge under the provi-
baman sions of section 477 A, and there are not three distinct

B eha  r i d a s
offences committed by an accused person merely by 
reason of the fact that he makes more than one false 
entry to cover one defalcation. But the false entries 
in that case can only relate to one defalcation. It is 
impossible to take a series of false entries referring 
to three different defalcations in the same trial 
although it might be possible to try three defalcations 
in one charge, or to try a whole series of falsified 
accounts in one charge. The two could not be com­
bined in the manner in which they have been com­
bined in this case. Such misjoinder is, since the well- 
known ruling of the Privy Council in the case of 
Suhrahmania Ayyar v. King-Emperor (1), absolutely 
fatal to the trial which must accordingly be held to be 
void.

We have heard the learned counsel at some length 
upon the merits, and we do not wish to say anything 
which could iprejudge the case, inasmuch as, after 
giving the matter our most patient attention, we are 
convinced that this is a case where the ends of justice 
require that there should be a retrial, and that that 
retrial should be held upon the charges under sec­
tion 47 7A upon which the accused was originally 
committed to the Court of Session. The charge 
should be framed as nearly as possible in the words of 
the section itself. We may refer to the ruling in 
Em-peror v. Rash Behari Das{2) as showing what 
we mean. It was there held that where an accused in 
making entries which are charged against him was in 
reality furthering a fraud that had already been 
committed, that fell within the purview of section 
477A. But it would appear upon that ruling to be 
safer to set out the separate items of falsification in
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separate charges. We, therefore, on the whole, think
that the case should be re-tried upon the three charges das
under section 477A as originally committed to the „ *»■
^  . a  j  e m p e r o s .
Sessions.

The conviction and sentence passed upon the ap­
pellant are set aside, and he will remain on the same 
bail pending his re-trial before fche Court of Session 
as ordered above.

E . H . M. Re-trial directed.
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Before Coxe and D . Chatterjp.e JJ.

D E B I  PROSAD SAHI
V.

DH A R A M  JIT NARAYAN SINGH*.
Mortgage— Hindu law— Mortgagee holding an usufructuary and a simple 

mortgage over the same p roperty— Suit by the mortgagee as Tcurta of 
Joint H indu family an later mortgage alone— M aintainability— Non- 
joinder of necessary party— Transfer o f Property Act ( IF  of 1882) 
ss. 85, 99— Givil P rocedu re Code (Act V. of 1908) O, X X X I V ,  rr- 1, M .

Where fche K urta  of a joint Hindu family, who was the holder of an 
uaufruotuary aud a simple mortgagQ, brought a suit on the latter without 
joiaing as party one of the members of the fam ily, who had a joint 
intarest with him  in the uaufruotuary mortgage : —

Held, tha,t under the terms of s- 85 of the Transfer of Property Act 
and O. XXXIVs r. 1 of the Givil Procedure Code, the plaintifi was bound to 
make him  a party.

S o r i  Lai v. Munmart Kunw ar  (1) aud M ad an L ai v. Kishan Singh  (2) 
not followed.

L a la  Surja Prosad  v. Golctb Ghand (3) followed.

* Appeal from Origiuo,! deotes, N o , 149 of l9 0 9 , against the decree of
8 . K . N ag, Subordinate Judge of Sacan, dated Nov. 30, 1908.

(1) (1912) I. L. R. 34 All. 5i9. (3) (1900) I. L. R. 27 Calc. 724, &
(2) (1912) I. li. K. 34 AD. 572. (190IJ I* L. K. 28 Calo. 517
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