
^  F] etcher J.j in my opinion  ̂ rightly held the bequest
EHUPENBRA to be good, and the appeal should therefore be dis-
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QHosB missed with costs.
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n a t h d̂ e y .'̂  W o o d r o r f e  J. I tL g ree .
Appeal dimiis8ed. 

Attorney for the ajppellant : N. C. Bose.

Attorneys for the respondents: G. N. Duti S Co.

J. G.
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Lim itation— Lim iiatiqn Act ( X F  ofi 1877) $ch. I I , Arts^ 120, — Suit by
seaoncl tmrtgagee Jor mrplus proceed^ after sale by first m ortgagee-^  
Sale proceeds loroitgfuUy wilhdrawu from  Court in execution o f  decree
on later mortgage suit far m oney— Suit to enforce mortgage—-C ivil
Proc6&ure Oode^ 2S8^', ss. 2-M and 295 clf (c),

Centain immoveable property was mortgageid on 2 lst M ay 1887 to fcho 
appellants, and on 19fcli September 1887 the same property was mortgaged 
by felie samo mortgagor to the respondeots (the mortgage money being 
repayable on 18tb November 1888), aad again on 19th July 1889 to the 
appellants. On 8th October 1890 the appaliaufcs, in. a suit in which the 
respondents though made parties did not appears obtained a decree on their 
mortgage of 21at M ay 1887 in esecation of which the mortgaged
progerfiy was sold ; and after satisfying the decree the aale proceedB 
wore deposited in Court. On 14th January 1891 the appollantB obtained 
a decree on theii” mortgage csf 19th July 18S9 in  a suit to whioh

* Present : DOEU Mo'Dti'EON. StR JOHN ffiDCS-B AND M b . AMBKR A M .



tte y  did mot make the respondents parties; and in exeeution oi that 1913
decree, without giving any notice to the reapondenfes, they drew out of 
Coucfc the surplus proceeds of the foraiar sale, though they were aware PRASAB
of the respondents’ mortgage of 19bh September 1887, and of its priority 
to their own. In  a suit brought on I7th November 1900 by the CHAND 
respondents against the appsilants for the surplus sale prooeafls, it -was
contended that tha suit was one for money governed by Art. 120 of
Sohedulo I I  of the Liimitation Act nf 1877, and barred aa not having been 
brought within €> yearr. from the iStVi IToveiTiher IQS'! wboii the rm:>nfjy 
became duo.

H eld  (afutming the decision of a majority of a Bench o£ the High  
Court), that the suit was one “  to enforce payment of money charged upon 
immoveable property within the meaning of Art. 132 of Schedule I I  of 
tha Act, and having been brought within 19 years from fehe date when the 
money became payable was not barred by limitation.

The surplus sale proceads represented the security which the respondents 
bad under their mortgage of 19th September 1887j and did not cease to 
represent that security by the fact of the appellants having wrongfully 
withdrawn the surplus gale proceeds from the Court where they were 
deposited.

Under the circumstances ot the case section 295 clause (c) of the Civil 
Prooa(3ure Code, 1882, was not applicable.

A ppeal from a decree (10th August 1905) of the 
High Oourt at Calcutta, which affirmed a decree (9th 
June 1902) of the Court of the Subordinate Judge of 
Monghyr.

Two of the defendants were appellants to His 
Majesty in Council.

The main question for determination in this appeal 
was whether it had been rightly decided by the High 
Court that the suit out of which the appeal arose was 
one to enforce payment of money charged upon 
immoveable property within the meaning of article 
132 of Schedule II of-the Limitation Act (XV of 1877), 
and was not, therefore, barred by limitation.

The suit was brought on 17th November 1900 to 
enforce a mortgage against certain defendants des­
cribed as first and second parties, and against the
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1913 appellants as third parties, under circumstances which
are sufficiently stated in the report of the case before
the Hieh Gourt in I. L. B. 33 Calc. 92. 

t a k a  °
csAND. appeal,

Ross, and J. M. Parikh, for the appellants,
contended that the Riiit was barred by lapse of time. 
The suit to recover the snrplns sale proceeds I was not 
one to enforce payment of money charged upon im­
moveable property within article 132 of Schedule II of 
the Limitation Act (XV of 1877) for which the period 
of limitation was 12 ’̂'ears; but it was a suit for which 
no period of limitation was expressly provided, and 
therefore article 120. of Schedule II of the Act was 
applicable which only allowed 6 years within which 
the suit must be brought. The suit was one for
money on which the respondeots say the appellants 
knew they (the respondents) had a charge, and which 
had been wrongly paid to the appellants. Section 296 
clause (c) of the Civil Procedure Code, 1882, enacts that 
the surplus proceeds of the sale of immoveable property 
in execufcion of a decree on a prior mortgage are to be 
applied in discharging subsequent mortgage debts. 
The respondents’ remedy was therefore under that 
section. After the sale of moazah Ghak in satisfaction 
of the appellants’ prior mortgage in execution of a 
decree to which the respondents were parties, the 
lien of the respondents on the property sold was 
discharged, and they no longer had a charge on it. 
What they had (if anything) was a charge on the 
surplus proceeds, and their present suit was, it was 
submitted, a suit for money, and not a suit to 
enforce a charge on the mortgaged property, Kiefer- 
ence was made to Ram Din v. Kalka Prasad (1); 
section 85 of the Transfer of Property Act (IV of 1882);
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and section 244 of the Civil Procedure Code, 1882.
The respondents’ suit was therefore barred, and they b a e & h h d e o  

were not entitled by virtue of their mortgage to follow 
the surplus sale proceeds in the hands of the c h a n d . 

appellants.

E. U. EddiSi for the respondents, was not called 
upon.

The judgment of their Lordships was delivered by

S ir John Edge. This appeal has arisen in a suit Dec. i. 
which was brought by the plaintiffs on the 17th 
November 1900, in the Court of the Subordinate Jtidge 
of Monghyr, to enforce payment of principal moneys 
and interest which were charged upon immovable 
property by a deed dated the 19th September 1887a by 
which one Kalu Babu mortgaged to the plaintiffs 
Mouzah Ghak and other properties. The mortgage 
money was repayable on the 18th November 1888. By 
the suit, so far as it concerned the defendants 
Barhamdeo Prasad and Bam Sumran Prasad, the plaint­
iffs sought a decree against them for Es. 12j 197-8-3, 
together with interest, on the ground that they 
were in possession of a sum of Rs, 12,197-8-3, which 
had been deposited in the Court of the Subordinate 
Judge of Monghyr, and was the balance remaining 
over of the purchase money of Mouzah Chak, after 
satisfying a decree for sale of that Mouzah of the 
8th October 1890, such possession having been obtain­
ed by them wrongfully with full knowledge that 
it was affected with a charge to the plaintiffs under a 
mortgage of Mouzah Chak. Barhamdeo Prasad, now 
dead, is represented in this appeal by his brother, Ram 
Sumran Prasad. The only question in this appeal is 
whether the suit so far as it related to Barhamdeo 
Prasad and Bam Sumran Prasad was a suit to enforce 
payment of money charged upon immovable property

87 C al.-83
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19  ̂ within tlie meaning of article 132 of the second 
b a b h a m d e o  schedule of the Indian Limitation Act, 1877, or was£̂HASAH

w. a suit to which article 120 of that schedule applied.
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Taba
OHAND. The facts, briefly stated, are as follows; On the 

21st May 1887, Kalu Babn mortgaged Mouzah Ghak and 
other properties to Barhamdeo Prasad and Bam 
Sumran Prasad. On the 19th September 1887, Kalu 
Babu mortgaged Mouzah Ohak and other properties 
to the plaintiffs, and on the 19th July 1889, Kalu Babu 
further mortgaged Mouzah Ohak to Barhamdeo Prasad 
and Bam Sumran Prasad. On the 8th October 1890, 
Barhamdeo Prasad and Bam Sumran Prasad obtained 
a decree for sale on their mortgage of the 21st 
May 1887. To the suit in which that decree was 
obtained the plaintiffs in this suit were made parties, 
but they did not appear. In execution of the decree 
of the 8th October 1890, Mouzah Ghak was sold. 
After satisfying that decree a balance amounting to 
Bs. 12,197-8-3 of the moneys which were realised by 
the sale of Mouzah Ghak remained, and that balance 
was deposited in the Court of the Subordinate Judge 
of Monghyr. On the 14th January 1891, Barhamdeo 
Prasad and Bam Sumran Prasad obtained a decree 
for sale on their mortgage of the 19th July 1889, 
and in execution of that decree they, on the 22nd 
April 1892, drew out of Court the balance of 
Bs. 12,197-8-3 which had been deposited in Gom?t. 
Barhamdeo Prasad and Bam Sumran Prasad were well 
aware of the existence of the plaintiffs’ mortgage and 
that it had priority to the charge they were seeking to 
enforce, but they did not make the plaintiffs parties 
to the suit, nor did they give them notice thabt under 
the decree of the 14th January 1891 they were draw­
ing out of Court the balance of Bs. 12,197-8-3.

On behalf of Barhamdeo Prasad and Bam Sumran 
Prasad it was contended in the Court of the



Subordinate Judge that this suit, so lar as it related to
the claim of the plaintiffs against them in respect of
the Rs. 12jl97-8-3, surplus moneys of the sale of «•
Mouiiah Ghakj was barred by limitation; their conten- c h a n d .

tion on the point of limitation was that article 120,
and not article 132, of the second schedule of the
Indian Limitation xlct, 1877, applied to that claim.
They also raised various other contentions in the 
Court of the Subordinate Judge to which it is not 
now necessary to refer. The Subordinate Judge 
held that the surplus sale proceeds of Mouzah Ghak 
Were part of the mortgage security to which the 
plaintiffs were entitled under their mortgage  ̂ and 
gave the plaintiffs a decree. From that decree of the 
Subordinate Judge Earn Barhamdeo Prasad and Bam 
Sumi’an Prasad appealed to the High Court at 
Calcutta. In that appeal two learned Judges, Hender­
son and Sale, JJ., held that the surplus sale proceeds 
of Mou^ah Chak were portion of the security to which 
the plaintiffs were entitled to look for satisfaction of 
their mortgage, and that they were entitled to follow 
that mortgage security in the hands of Barhamdeo 
Prasad and Sumran Prasad. Mr. Justice Henderson 
also suggested that Barhamdeo Prasad and Sumran 
Prasad, having obtained possession of the surplus 
proceeds which had been deposited in Court with 
the knowledge that they were subject to the claim 
of the plaintiffs in priority to their own claim, and 
that they had abstained from giving notice of that 
suit to the plaintiffs, might be taken to hold the 
surplus proceeds under an implied trust for the 
plaintiffs. The High Court, holding that the suit 
was a suit to enforce a claim for money charged upon 
immovable property and had been brought within 
time, dismissed the appeal. E’rom that decree of the 
High Court this appeal has been brought.
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19  ̂ Before this Board it was contended on behalf of
BiBH&MDEO fehe appellants that this suit, so far as it related to 

V. the appellants, was not a suit to enforce payment
CB&.ND. of money charged upon immovable property, and

that it was a suit to which article 120 of the second 
schedule of the Indian Limitation Act, 1877, applied, 
and consequently that the suit was not brought 
within time. It was also contended by one of the 
counsel of the appellants that as the Bs. 12,197-8-3, 
surplus assets, had been received by Barhamdeo 
Prasad and Earn Sumran Prasad, who were not 
entitled to receive such surplus assets, the case came 
within section 295 of the Code of Civil Procedure, 
1882, and the remedy of the plaintifis by a suit under 
that section was barred by time. As to the last- 
mentioned contention, it is sufficient to say that the 
facts of this case show that section 296 of the Code 
of Civil Procedure, 1882, does not apply.

If Mouzah Chak had not been sold under the 
decree for sale of the 8th October 1890 it could not 
be suggested that the plaintiffs could not by suit, 
subject to the rights of the prior mortgagees, have 
enforced payment of the money charged upon that 
Mouzah by their mortgage of the 19th September 
1887. Mouzah Chak was sold under the decree for sale 
of the 8th October 1890, which Eam Barhamdeo Prasad 
and Bam Sumran Prasad had obtained on their prior 
mortgage, and the surplus moneys of that sale repre­
sented the security which the plaintiffs had under 
their mortgage of the 19th September 1887, and did 
not cease to represent that security owing to the fact 
that Eam Barhamdeo Prasad and Ram Sumran Prasad 
had wrongfully and in fraud of the plaintiSs drawn 
them out of the Court in which they had been 
deposited. Their Lordships do ijot think that it is 
necessary to decide the point referred to in thfe
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gudgment of Mr. Justice Henderson, viz., that under
the circumstanoss of this ease the money in the hands b a h h im d r o

P b a s a d
of the appellants was saddled with a charge in favour 
of the plaintiffs to the amount of their charge, but gh^n d . 

they do not wish to be understood to express dissent 
from that view. For the decision of this case, it 
suffices to say that in their Lordships’ opinion this is 
a suit to enforce payment of money charged upon 
immovable property within the meaning of article 
132 of the second schedule of the Indian Limitation 
Actj 1877, and having been brought within twelve 
years from the time when the money sued for became 
due is within time. The appeal fails.

Their Lordships will humbly advise His Majesty 
that this appeal should be dismissed. The appellants 
must pay the costs of the appeal.

Appeal dismissed.

Solicitors for the appellants: T. L. Wilson & Co,

Solicitors for the respondents : Theodore Bell & Co. 
j. V. w.

? G t . XLIJ CALCUTTA SBBIES. S61


