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Sale in execution of decree—Description o f property in schedule to execution  
'proceedings— Confirmation of salc— Ordei' granting certificate o f  sale 
o f property different from  that described in schedule—Alleged mistake 

— Order set aside as having been made laithout jurisdiction,

Certain pcopetty to be sold under a decree was described in the 
schedule to the application lor esfcution, and in the proclamation of 
sale as a six-anna share of a mahal wubjeot to an existing mortgage ;
and after the sale had been confirmed Lhn auctiori-pui’chasers applied 
fon a certificate of sale, and, alleging that a mistake had been made in
the schedule by the omission of the word “ not,” asked to have the
purchased property declared iu the certificate to bo a six-anna share 
o£ the mahal not oucambeced by the mortgage. The alleged mistake
was stated to have been corraoted before the sale by an advertisement 
in the Calcutta GanBtte. Tho SubordiD.ate Judge granted a certificate 
of sale in that form, and his order was upheld by the High Court.

Held (reversing those decisions), that what is sold at a judicial sale 
can be nothing but the property attached, which in this case was the 
pcopsrfcy described iu tho schedule in the execution proceedings. Ifc was 
not a case of misdescription which might have beexa treated as an
irregularity. Identity and not description had here to be dealt with. 
An existing property was accurately described in the schedule and the
oeder of the Subordinate Judge granted a sale certificate which stated 
that another and a different property had been purchased at the judicial 
sale, --.If by mistake the wrong property vvfti attached and sold, tho only
course was for tho decroo-holderti to cominouco the oseoufciou proceodiuga 
over again. The advertiiaement in the Gaaotte purporting to oorraot the 
alleged mistake could not validate a sale of property which was not that 
to which the attachment rel'atetJ, The order of the Bubordiualie Judge 
was ma^e without juriadiotioo aa there was no power to sell ia* the
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]‘adir;i\\ p-oviodinga tho pEop.'cLy which ths ocrlificiiif’ of snlc declaretl 1913
had been purchased. Their Lsrdahipa sat; aside fcha order confirming Th A ^ B
the sale together with lha sale certificate griiufcod thereunder. BAEMHA

V .

Appeal from a judgment and decree (26th June 
1906) of the High Court at Galoutta, which affirmed an 
order in ex.eeution of decren (20th December 1.904) of 
the Court of the Subordinate Judge of Q-odda, in the 
Sonthal Parganas.

The representatives of the judgment-debtor were 
the apx̂ ellants to His Majesty in Council.

The judgment-debtor was one Raja Thakur Barmha,
Jiban Bam Marwari and Ishwar Das Mar war i the 
first and second respondents were holders of certain 
decrees against him, and the other respondents were 
auction-pnrchasers of immoveable property sold in 
execution of those decrees.

The principal questions for determination on this 
appeal were (i) whether the Court had jurisdiction to 
make the order of Ôfch December 1904; and (ii) whether 
the property of the judgment-debtor (a six-anna share 
of Tappa Patsanda, one of his estates in the Sonthal 
Parganas) was an unencumbered share or one subject 
to mortgages.

Raja Thakur Barmha was heavily indebted, and he 
had mortgaged an 8-anna share in Tappa Patsanda to 
Anant Earn Marwari. On 8th September 1902, Anant 
Earn brought a suit in which he obtained a mortgage 
decree against him : and on 1st May lOOŜ  the sale in 
execution of that decree was stayed on the condition 
that the. judgment-debtor hypothecated an additional 
2-anna share of the mortgaged property as an addi
tional security. Eaja Thakur Barmha had also borrow- 
ed various sums of money from one Grobardhan Das 
who on 24th I ’ebruary 1902 obtained decrees against 
him for two sums of Es. 21,702 and Es. 4,622 and in 
execution of those decrees he attached the’ 8-anna
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^  unencumbered share in Tappa Patsanda. In order to
THAKDE stay the sale Kaia Thakur Barmha mortgaged a 3-anna
BAEMHA 1 o 1 -KT 1V. share of that property to him on 18tn November

JiBAN Bam 
Marwabt. 1902.

A thi,7’d creditor, .Tiban Pi.am Marwari the first 
respondent, obtained a money decree against Raja 
Thakur Barmha on 23rd October 1903 for Bs. 45, 946  ̂
and on 31at October 1903 he applied for execution of 
that decree; and a 6-anna share of the 16 annas of 
Tappa Patsanda was brought to sale and purchased 
on 27 th July 1904 by the son of An ant Ram Marwari 
for Es. 1,12,000. It was in respect of the sale of that 
property that the present appeal arose. On 1st August 
1904, a 10-anna share of the same property was sold 
in satisfaction of Anant Ram Marwari’s decree and 
was purchased by him for Rs. 2,93,000.

The description of the property iu the application 
for execution in Jiban Ram Marwari’s cage, is set out 
in the judgment of the Judicial Committee. The same 
description was given in the order for attachment, and 
in the sale proclamation.

The sale in execution of Jiban Ram Marwari’s de
cree was held by the Subordinate Judge of the Sonthal 
Parganas, and the sale in execution of Anant Ram 
Marwari’s decree was held by the Subordinate Judge 
of Bhagalpar. On 29th July 1904, the Deputy 
Commissioner of the Sonthal Parganas asked the 
Suborditiate Judge to stay the sale in execution of 
Jiban Ram Marwari’s decree, but the sale had then 
been already closed. On 25th August 1904, the judg- 
ment-debtor applied under sections 811 and 244 of 
the Civil Procedure Code, 1882, to have the sale 
set aside, but he withdrew that application on 18th 
November 1904. On 20th December 1904, the auction- 
purchaser at the sale in execution of Jiban Ram 
Marwari’s decree applied (without notice to the
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judgment-debtor) for the issue of a sale-cerbificate in 
his name as purchaser of the 6-anna share of Tappa thakde 
Patsanda which was not enoumbered by the mortgage 
of Anant Ram Marwarij and the Snbordliiate Judge 
passed an ex parte order granting that application.

As reasons {inter alia) for this order he held that 
the fact that an unencuinbered 6-anna share had 
been sold was shown by a statement in the order-sheet 
of the execution proceedings made by the Subordinate 
Judge on 14th iNovember 1903, that the attachment 
was effected of the same share of the property of the 
judgment-debtor in execution cases Nos. 3 and 4 of 
1902 ; and also by a sal e-notification published in the 
Calcutta Gazette in consequence of a petition filed by 
the decree-holders on 27th February 1904.

Raja Thakur Barmha preferred an appeal under sec
tion 244 of the Civil Procedure Code from the order 
Of the Subordinate Judge to the High Court and also 
filed a petition under section 622 6f the Civil 
Procedure Code and section 16 of the Charter Act on 
which an order was made calling on the respondents 
to show cause why the order of 20th December 1904 
should not be set aside.

The High Court (Beett and G upta JJ.) affirmed 
the order of the Subordinate Judge, being of opinion 
that the appeal did not lie, and that there was no 
■ground for interference on revision. After referring 
to the description of the property in the application 
for execution, the order for attachment and the procla
mation of sale the judgment of the High Court, 
proceeded:—

“ In the copy of the sale*proolamation that was publiahed in tha 
Calcutta Gazette the desoriptioa of the property is different. It is there 
stated to be * the zamiadari right, title and interest in a 6-anna share 
in mahal Tappa Patsanda bearing towji Wo. 462, and suddei4»jfflaia

1,402-9 of the Dupjka Colleotorate, thana Matragama, BabjRegiatry 
27 Oftl.— 75
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1913 Godda, district Sonthal Parganas, which is not covered by the mortgage
T H A ^B  bond of Babu Anant Ram Marwari and others of Shujaganj, and also
BABMB& another two annas shire of the said Tappa which has been tendered as 

Jib  AN B am  execution of the decree of Babu Anant Earn and others.’ The
M ABW AEI, learned Subordinate Judge, on considering these documents, haa come to the 

conclusion that there was possibly an error in the application for 
execution and in the sale proclamation by omitting the word ‘ not,’
which waa subsequently included in the copy of the sale-proclamation
that was published in tfao Calcutta Gazette. If this view were correct 
that there has been such . mistake, this would bo a ground fcr setting 
aside the sale on uccount of irregularity, and not a ground lor our 
interfering with the order of the Subordinate Judge passed on 20th 
December 1904. The property was brought to sale on 2(̂ th Juno 1904, 
and the proceedings show that the propcrtj' was described as described 
in the application for sale, but at the time of the sale it appears that a 
note was entered in the bid-sheet to the following effect :— * Be it known 
that out of 6 annas of Tappa Patsanda which has been advertised for 
sale, 3 annas has been given aa security in money execution cases Nos, 3
and 4 of 1902, Gobardhan Das and others, decree-holders v. Raja Thakur 
Bramha.’ It ia suggested that the antry was made in order to indicate 
that the property offered for sale was the 6 annas unencumbered share, 
and not the share which was subject to the mortgage of Babu Anant 
Ram Marwari,

“ We think that thf description given in the application for execution, 
in the sale-proclamation and order of attachment is not very happily 
worded, but its meaning need not necessarily be restricted to the G annas 
of mahal Tappa Patsanda which was subject to Anant Ram’s mortgage. 
The fact that at the time when the aale-proclamation was published 
on the 27th February 1904 in the Calcutta QaseiU, a description was 
given which clearly indicated that the property which it wis intended 
to sell was the unencumbered 6 annas, and the fact that at the time 
of sale this circumstance was also mentiouod to the oflScer conducting 
the sale go to support the view that what was intended to be sold was 
the 6 annas unencumbered share. It is algo to be observed that in the 
13th paragraph of the petition which the judgment-debtcr . addressed 
to the Dupty Commissioner of Sonthal Pergannahs on the 15th July 1904 
that is to say, before the date of sale, he stated that 6 annas of Tappa 
Patsanda was under atfcacbment and advertized for sale in execution 
of certain decrees amounting to Rs. 2,00,000 in the Court of the 
Subordinate Judge of Godda, and that the remaining ten annas share 
of the said estfite was on,, sale in execution of a decree of Anant Ram 
Marwari anĉ  others of Bhagalpur for Ra. 2,93,000 in the Court of the
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Firat Subordinate Judge o£ Bhagalpur. The lofctor whieb the Deputy 1913
Commissioner wrote to the Oommissioner of the Diviaion 00  ̂ tho 29th
July 1904, ahows-that it was then generally underatooit that the 10 anna BABUBA
share had bean sold in Bhagalpur and tho remaining 6-anna ahara was
being sold in Gpdda, The learned counsel, howaver, has contended M AEW ABI.

that if the 6-anna share was ofiered for sale it was tho duty of the
decreo-holder under section 287 to have moutioned that the 6 annas
was subject to the 3 anuas mortgage in favour o£ Gobardhan Das. That
fact, however, was mentioned at tho time of sale and was notified to the
purchaser and the mere fact that mention of this encumbrance was not
made in the application for execution or in the sale-proclamation would
not in itself bo sufficient to vitiate the sale.

V In our opinion it is clear that tho intention of' tho parties was that 
the .6 annas unencumbered share should be sold, and that was the sharo
which was in fact sold and purchased hy the auction-purehaser, and we
think that no suffioient grounds have been made out for our interference 
with tho order passed by the Subordinate Judge on tho 20th December 
1904 directing the ijsue of the sale certificate to tho purchaser. The 
grounds whioh have been taken - against the execution proceedings' are 
such as. might have been taken in an application to set aside the sale,

iaut we find that in this case tho judgment-debtorj ‘iftec making an
application to set aside the sale, afterwards withdrew it.”

On this appeal,

A. M. Dunne, for fche appellant, contended that the 
Subordinate Judge had no jurisdiction to make the 
order of 20th December 1904 granting, the sale, certi
ficate. It was an entirely erroneous order because 
instead of describing in the sale certificate the property 
as it was described at the time of the attachment, and 
.at . the sale of 27th July 1904, which was property 
encuinbcred by a mortgage, tho certificate was made to 
deticribc another property which was uuenoumbcred 
aud had not been attached, or sold at the said sale. The 
■property of the judgment-debtor, whioh had been, at-

 ̂ i - r. .

tached and'sold, was "the equity of r edemption in a six- 
anna share subject to the mortgage of 5th August 1895 ; 
and it was absolutely necessary that thê  ,saie. certi- 
fipatet granted should have corresponded in. its terms
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1913 with the description of the property so attached and 
Thakuk sold; but it described a different property. The fact 

O'. that the sale had been confirmed could give no 
validity to an incorrect and consequently invalid
certificate of sale. If a mistake had been made, as 
was suggested in the respondents’ case, the only 
proper course was to commence the execution proceed
ings de novo.

Dr. Gruyther K.C. and E. U. Eddis, for the res
pondents, contended, mainly on grounds appearing 
in the High Court judgment, that if property which 
ought not to have been sold had been wrongly sold 
the proper remedy for the judgment-debtor was an 
application under section 311 of the Civil Procedure 
Code, 1882, a proceeding specially provided for persons 
whose property has been wrongly sold. In such a
proceeding, if material irregularity in publishing or 
conducting the sale were proved, by which sub
stantial injury had been done, the sale could have 
been set aside. Such an application had been 
made, but the objection now taken was not put 
forward, and the application was eventually' with
drawn. Thereupon, the application under section
311 having failed, the Court confirmed the sale in 
accordance with section 312, and a sale certificate was 
duly granted under section 315. From the order grant
ing the sale certificate no appeal lay to the High 
Court, and that Court rightly held that there were no 
grounds for revision. The fact was that . a mistake 
had been made in the , schedule to, the application for 
execution by the omission of the word “ not,” whioh, 
madfe it appear 'that' the propê ^̂  ̂ was encumbered, 
"when it really' V7SbS unencumbered, property.' That 
appeared from documents referred to' in the judgment 

-•of - thu High Court. That error was corrected in an 
advertisement in the, Caicutfca Gazette of 27th.- -Febî uâ y
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1904. No substantial injury to the judgment-debtor 
had been shown, and it was submitted that the order Babmha
under appeal had been rightly upheld by the High p. 
Court and should not now be set aside. marwabi.

Counsel for the, appellant was not called on to 
reply.

The judgment of their Lordships was delivered by
L ord M oulton. This is an appeal against a judg- se, 

ment and decree of the High Court of Judicature at 
Fort William in Bengal, dated 26th June 1906, 
afSrming an Order of the Court of the Subordinate 
Judge of G-odda in the Sonchal Pergunnahs, dated 20th 
December 1904, granting a certain sale certificate to 
the second set of respondents hereto, described as 
auction-purchasers. The facts of the case so far as is 
necessary for the decision of this appeal are as 
follows: —

On the 23rd October 1903 the respondents Jiban 
B>am Marwari and Ishwar Das Marwari (described as 
the deoxee-holders), obtained judgment against the 
original appellant Kajah Thakur Barmha (now re
presented by his heirs and legal representatives), for a 
sum of 42,562 rupees and interest, and on the 31st 
October 1903 the decree-holders applied for execution 
of the decree by attaching and selling the property 
mentioned in the application. It is only material to 
refer to the first item in the schedule specifying that 
property which reads as follows:—

... ‘ -■?' The ■ defendant’s - aaroindari- aad milkiat- right - in the sis annas 
out of IS annas of ..Mahal Tappa Pataan^a baaririg toyrisi, No* 463 
an3 suS'der-jiizama of ’ Rs. 402-9-0 (ifor the 16 aiiuaa)" 'payaBle in 
Dumka CoUeototate. This property iacJoaortgaged - in . the bond of Babu 
ÂiiBkUt liaxa Macwari and ofehars, deorss^hslders, iahabitanta of Baaai 
iShujagftDj, in the Town of Bhagalpue, and also a two annas share of 
the said SCaSial, whioh Has been hypotheoated as security on behalf of 
the defendant in the case of execation of a taorkgSige Seetee ot the
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1313 aaidi ■ Babu Aua ît Kam Marwari aiui others, decree<-liolder3, against • tiie
judgment-debtor, in the Firsi; Court of the Subordinate Judge of 

BABMHA Bhagalpur, in all,'eight arnjas'share of the said 'Mahal, together with ’ all
rights and interests of- the ■jndgment-clebtor and the kamat laqd, and

MABWABI. bename jalker, phalkar, banbar, &e., and k»oha.ri house apportaiinng to
the estate, The estimated value is Rs, 30,000/'

In the ordinary Goiirse an order was made for the 
sale of the attached property mentioned in the above 
scheduJe b.y public auction, and proclamation of the 
SEble wa,8 made in the rec|iiired manner. The sale 
GOinmeiiced oq the 16th -Tnox̂  1904j but fora longtime 
the bids were insufiicient and the sale was not finally 
concluded until, the 28th day of July, 1904.

On the GOth day of December 1904, an application 
WiiB .made on behalf of the aiiction-pm.’chasers to 
obtain a sale certificate for hhe six annas share of 
Tappa Patsanda purchased by them at the anction 
sale. In making this application they alleged that a 
mistake had been made in i;ht: schedule of the
property to be sold in that the word “ not” had been 
omitted from • thfi dtiscription of the.; six annas in 
question and that the property should have been 
dtiscribed as being six annas not mortgaged under the 
bond of Babu Anant Bam Marwari. At that date 
10 annay of the property were so mortgaged while the 
remaining six annas were free from any mortgage. 
.They claimed that their certilicate should be , made out 
as being a cerfcifiGate of the purchase by them of the 
sis unepcumbered annas instead )̂f (as described ■ in 
the schedule) six annas subjeoti to the; existing mort
gage. The Bubordinate Judge granted theui a c'crti- 
iicate in the form which they desired and the- High 
Court sustained his order« , It is: from this order that 

.. tih® present appeal is brought,.
Their'liordshi-ps are of-opinion -that thi-s is—a -very 

'.yaih'case.' That which is Sold In" a ‘ juMcxal' saie"Qf 
• this ■ kind • can b& nothing but' the praperty ̂ ^̂ ^̂
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and that property is conclusively described in and by
the schedule to which the attachment refers. In the
present case that property was six annas subject to
existing mortgage. The effect of the certificate of sale M4kwaki.
granted by the order of the Subordinate Judge is to
make the sale that of a property not attached, namely,
the si  ̂ unencumbered annas,— a proxierty whir-h could
QOt be sold in 3uc3h proceedings inasiaiioli an it was
not the property attached.

An atterapt was made to treat the rna.tber a ease 
of iriisdeBcriplion, which conlcl be treated as a jnere
irregularity. But in this case we havti to deal with
identity and not descripuioQ. A proper !.y fiillĵ  
identified in the schedule may be in some respects 
misdescribed, but that is not the present case. Here 
we find an existing property aceiira,tely described in 
the schedule, and the ordei- of fehe Subordinate Judge
grants a sale certificate which states that another and 
a different property has been purchased at the judicial 
sale. It was beyond the powers of the Court to make 
such an order, ina&much as there was no power to sell 
in these .iudiciai proceedings the property thus certi
fied to have been purchased.

Counsel for the respondents sought to support . his 
case by referring to documents in other judicial pro
ceedings tending to support t^e view that a mistake 
had been made in drawing up the schedule, and that 
the property intended to be inserted therein was 
the unencumbered 6 annas. Their Lordships are of 
opinion that .all such matters are irrelevant. If by a 
mistake the wrong property was attached and an order 
m a d e . to sell itj the only course open to the decree- 
holders on the discovery of the mistake was to com
mence the proceedings over again. They could not 
tm-ii an authority to sell one property into an author
ity to sell another and a difierent one. Moreover, it
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is inipORsible to attribute to the public to whom the 
babSa property is offered in sale a knowledge of

V- proceedings in other suits which might have led them
J lB A N  E A M  ^ ®  1 T 1 T m ito suspect that an error had been made. The only

relevant document brought to their Lordships’ notice 
in this respect was an advertisement in the Oaloutta 
Gazette which, though purporting to be a description
of the attached property, differed from the description
in the schedule by representing that the property to 
be sold was free from the mortgage. This want of 
correspondence between the advertisement in the 
Calcutta G-azette and the schedule of the attached 
property in the proclamation of sale constitutes an 
additional irregularity which it might need the 
assistance of the Court to cure if the sale were 
regular in other respects, but it cannot validate a sale 
of property which was not the property to which
the attachment related.

Their Lordships therefore will humbly ■ advise His 
Majesty that this appeal should be allowed, and that 
the order of the Subordinate Judge confirming the 
sale, together with the certificate granted thereunder, 
dated the 20th December 1904, should be set aside. 
This will of course have the effect of setting aside all 
subsequent proceedings on the part of the auction- 
purchasers based thereon.

The respondents will pay the costs of the applica
tion to the Subordinate Judge of the 20th December 
1904 and of the appeal to the High Court of Judica
ture at Fort William in Bengal, and also the costs of 
this appeal.

Appeal allowed.
Solicitors for the appellants: T. L. Wilson S' Co.
Solicitors for the respondents; Theodore Bell & Co.
j, V. w.
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