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Sale in eweculion of decree—~LDesoription of property in schedule to execusion
pracecdings—Confirmation of salc—Order granting ceriificate of sale
of property difjerent from that deceribed in schedule—dlleged misiake

= Order sct aside as having beets made without jurisdiction.

Certain properby to he sold under & decreco was deseribed in  the
schedule to the application for execution, and in the proclamation of
sale as a six-anna share of a wmshal subject to an existing mortgage ;
and after the sale had been cenfirmed the anction-purchasers applied
for a certificate of sale, and, alleging that a mistake had been made in
the schedule by the omission of the word ‘‘not,”’ asked to have the
purchased properly deplu.red in the certificate to be a six-anna share
of the mahal nof cncumbered by the mortgage. The alleged mistake -
wag stated o have been corrected before the sale by an advertisement
in the Calcatta Gazette. The Subordivate Judge granted a certificate
of sale in that form, and his order was upheld by the High Court. '

Held (reversing those decisions), that what i1s sold at a judicial sale
can be nothing but the property altached, which in this case was the
proparty described in the schedule in the execution proceedings. It was
not a case of misdssceiption which might bhave been treated as an
irregularity., Identity and not description had here fo be dealt with.
An existing property was accurately described in the schedule and  the
order of the Subordinate Judge granted a sale certificate which stated
that another aud a different property had been purchased at the judicial
salg. 2if by mistake the wrong property was: abtached and sold, tho only
course was for tho decroc-holders to commenco the uxcoution procesdings
over again. The advertisement in tha Guzotte pukporting to  corzeat the
alleged mistake could not validate a sale of property which was not t;hs‘i.‘t
bo which the attachmént telated, The order of she Biibordinate Judge
was mage without jurisdiction as there was no power to - sell, in, the“

* Presont ; LORD MOULTON, 8TR JOBN EDGE AND ME, AMEER AL,
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judicivl peossedings tha proprrly  which the eerbificate ol 3ale  declared
had been purchased. Their Lordships sst aside the order confirming
the sale together with ihe sale certificate granted thereunder.

ArPrAL from a judgment and decree (26th June
1906) of the High Court at Calcutta, which affirmed an
order in execubion of decree {20th December 1904) of
the Court of the Subordinate Judge of Godda, in the
Sonthal Parganas.

The representatives of the judgment-debtor were
the appellants to His Majesty in Council.

The judgment-debtor was one Raja Thakar Barmbha,
Jiban Ram Marwari and Ishwar Das Marwari the
first and second respondents were holders of certain
decrees against him, and the other respondents were
auction-purchasers of immoveable property sold in
execution of those decrees.

The principal questions for determination on this
appeal were (i) whether the Court had jurisdiction to
make the order of 20th December 1904 ; and (i1) whether
‘the property of the judgment-debtor (a six-anna share
of Tappa Patsanda, one of his estates in ‘the Sonthal
Parganas) was an unencumbered share or one subject
to mortgages.

Raja Thakur Barmha was heavily indebted, and he
had mortgaged an 8-anna share in Tappa Patsanda to
Anant Ram Marwari. On Sth September 1902, Anant
Ram brought a suit in which he obtained a mortgage
decree against him: and on 1st May 1903, the salein
execution of that decree was stayed on the condition
that the.judgment-debtor hypothecated an additional

2-anna share of the mortgaged property as an addi-
tional security. Raja Thakur Barmha had also borrow-
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who on 245h February 1902 obtained  decrees against

him for two sums of Rs. 21,702 and Rs. 4,522 and in
execution - of those decrees he - attached the S-anna
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unencumbered share in Tappa Patsanda. In order to
stay the sale Raja Thakur Barmha mortgaged a 3-anna
share of that property to him on 13th November
1902.

A third creditor, Jiban Ram Marwari the frst

yespondent, obtained a money decree against Raja

Thakur Barmha on 23rd October 1903 for Iis. 42, 946,
and on 3lst October 1903 he applied for execubion of
that decree; and a 6-anna share of the 16 annas of
Tappa Patsanda was brought to sale and purchased
on 27th July 1904 by the son of Anant Ram Marwari
for Res. 1,12,000. 1t was in vespect of the sale of that
property that the present appeal arose. On 1st August
1904, a 10-anna share of the same property was sold
in satisfaction of Anant Ram Marwari’s decree and
wag purchased by him for Rs. 2,93,000.

The description of the property in the application
for execution in Jiban Ram Marwari’s cage, 18 set out
in the judgment of the Judicial Committee. The same
description was given in the order for attachment, and
in the sale proclamation.

The salein exectfion of Jiban Ram Marwari's de-
cree was held by the Subordinate Judge of the Sonthal
Parganas, and the sale in execution of Anant Ram
Marwari’s decree was held by the Subordinate Judge
of Bhagalpur. On 29th July 1904, the Deputy
Commissioner of the Sonthal Parganas asked the
Subordinate Judge to stay the sale in execufion of
Jiban Ram Marwari’'s decree, but the sale had then
been already closed. On 25th August 1904, the judg-
ment-debtor applied wunder sections 311 and 244 of
the Civil Procedure Uode, 1882, to have the sale
set aside, but he withdrew that application on 18th
November 1904. On 20th December 1904, the auction-
purchaser at the sale in execution of Jiban Ram
Marwari’s decree applied (without notice to the



VOL. XLIJ]  CALCUTYTA SERIES. 593

judgment-debtor) for the issue of a sale-certificate in
his name as purchaser of the 6-anna share of Tappa
Patsanda which was not encumbered by the mortgage
of Anani Ram Marwari, and the Subordinate Judge
passed an ex parie order granting that application.

As reasons (emter aliza) for this order he held that
the fact that an unencuinbered 6-anna share had
been sold was shown by a statement in the order-sheet
of the execution proceedings made by the Subordinate
Judoe on 14th November 1903, that the attachment
was effected of the same share of the property of the
judgment-debtor in execution cases Nos. 3 and 4 of
1902 ; and also by a sale-notification published in the
Calcutta Gazette in consequence of a petition filed by
the decree-holders on 27th February 1904.

~ Raja Thakur Barmha preferred an appeal under sec-
tion 244 of the Civil Procedure Code from the order
of the Subordinate Judge to the High Court and also
filed a pefition under seclion 622 6f the Civil
Procedure Code and section 15 of the Charter Act on
which an order was made calling on the respondents
to show cause why the order of 20th December 1904
should not be set aside.

The High Court (BrETT and GurTa JJ.) affirmed
vhe order of the Bubordinate Judge, being of opinion
that the appeal did not lie, and that there was no
ground for interference on revision. After veferring
to the description of the property in the application
for execution, the order for afttachment and the procla-
mation of sale the judgment of the High Court,
proceeded s— | ‘

“In the cdpy of the sale-proclamation that was published in the

1913

s ————y

THAEKUR
BABMEA
D
JIBAN Ran
MARWARI.

. Caleutta Gazette the desoription of the property is different. 1I6is there ‘

stated to be *the zamindari right, title and interest in a 6-anna share

in’ mahal Tappa Patsanda bearing towji No., 462, and suddersjama
Rs. 1,402-9 of the Dumka - Collectorate,. }thana“‘ Matragama, . SubgRegisbry‘
27 Cal,==75
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Godda, district Sonthal Parganas, which is not covered by the mortgage
bond of Babu Anant Ram Marwari and others of Bhujaganj, and also
another two annas share of the said Tappa which hag been tendered as
security in execution of the decree of Babu Anant Ram and others.” The
learned Subordinate Judge, on considering these documents, has come to the
conclusion that there was possibly an error in the application for
execution and in the sale proclamation by omitting the word ¢ nog,’
which wayg subsequently included in the copy of the sale proclamation
that was published in the Caloutta Gazette. If this view were correet
thaf; there has been sush . mistake, this would be a ground fcr setting
aside the sale on account of irregularity, and not a yground for our
interfering with the order of the Subordinate Judge passed on 20th
December 1904, The property was brought to sale on 26th June 1904,
and the proeecdings show thai the property was deseribed as  deseribed
in the application for sale, but at the time of the sale it appears that a
noto was entered in the bid.-sheet to the following effect ;—*' Be it known
that out of 6 annas of Tappa Patsanda which has been advertised for
sale, 3 annas bhas been given =as security in money execution cases Nos, 3
and 4 of 1902, Gobardhan Das and otherz, decree-holders w. Raja Thakur
Bramha.' It is suggested that the entry was made in order to indicats
that the property offered for sale was the 6 oannas unencumbered share,
and mot the share which was subject to the mortgage of Babu Anant
Ram Marwari, « + . ., &+ + «

* We think that the description given in the application for execution
in the sale-proclamation and order of attachment is not very happily
worded, but its meaning need not necessarily be restricted to the 6 annas
of mahal Tappa Patsanda which was subject to Anant Ram’s mortgage.
The fact that at the time when the sale-proclamation was published
on the 27th February 1904 in the Cealculla Gaczefte, a description was
given which clearly indicated that the property whick it was intended
to sell was the unencumbered 6 annas, and the fact that at the time
of sale this circumstance was also mentioned to the officer conduoting
the sale go to support the view that what was intended to be sold was
the 6 annas unencumberad share. It is also to be observed that in the
13th paragraph of the petition which the judgment-debtor . addressed
to the Dupty Commissioner of Bonthal Pergannahs on the 15th July 1904
that is to say, before the date of sale, he stated that 6 annas of Tappa
Patsanda was under attachment and advertized for sale in execuf,ién
of certain decrees amounting to Rs  2,00,000 in the Court of the
Subordinate Judge of Godda, and that the remaining ten annas share
of the said estate was on,sale in execution of a decree of Anant Ram

Marwari and others of Bhagalpur for Rs, 2,93,000 in the Court of the
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Flrst Subordinate Judge of Bhagalpur. The Ilettor which the Deputy
Commissioner wrote to the Commissioner of the Division on the 29th
July 1904, shows-that it was fhen generally understood that the 10 anna
sharc had besn seld in Bhagalpur and the remaining 6-anna share was
being sold in Godda. The learned counsel, bhowever, has contanded
tliat if the 6.anna share was offered for sale it was the duty of the
decree-holder under section 287 to have mentioned that the 6 annas
was subject to the 3 annas wmortgage in favour of Gebardhan Das. That
fact, however, was mentioned at the time of sale and was notified to the
purchaser and the mere fact that mention of this encumbrance was not
madc in the application for execution or in the sale-proclamation would
not in itself be sufficient to vitiate ths sale,

“In our opinion it is clear that the intention of; the pariies was that
the 6 annas unencumbered share should be sold, and that was the sharo
which was in fact sold and purchazed by the auction.purchaser, and we
think that no sufficient grounds have been made out for our interference
with tho order passed by the SBubordinate Judge on the 20th December
1904 directing the issue of the sale cerfificate o the purchaser. The
grounds whichk have been taken - againat the oxeoution proceedings™ are
such as might have been taken in an application io set aside the sale,
ut we find that in this case tho judgment.debtor, aftor making an
application to set aside the sale, afterwards withdrew it.”

On this appeal,

A. M. Dunne, for the appellant, contended that the
Subordinate Judge had no jurisdiction to make the
order of 20th December 1904 granting the sale certi-
ficate. It was an entirely erroneous order because
instead of describing in the sale certificate the property
as it was described at the time of the attachment, and
at . the sale of 27th July 1904, which was property
enciinbered by a mortgage, tho certificate was made to
describe  another property which was unencumbered
aud bad not been attached, or sold at the said sale. The
property of the mdgment-debtor, which had besn’ at—
tached and sold, was the equity of redemptlon in a s1x-
a.mia share subject to the mortgage of 5th August 1895
and it was ‘a,bsolutely necessary tha.t the sale certi-
ficate granted should have corresponded in its terms
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with the description of the property so attached and
sold; but it described a different property. The fact
that the sale had been confirmed could give no
validity to an incorrect and consequéntly invalid
certificate of sale. If a mistake had been made, as
was suggested in the respondents’ ocase, the only

proper course was t0 commence the execution proceed-
ings de novo.

Dr. Gruyther K.C.and E. U. Eddis, for the res-
pondents, confended, mainly on grounds appearing
in the High Court judgment, that if property which
ought not to have been sold had been wrongly sold
the proper remedy for the judgment-debtor was ~an
application under section 311 of the Civil Procedure
Code, 1882, a proceeding specially provided for persons
whose property has been wrongly sold. In such a
proceeding, if mnaterial irregularity in publishing or
conducting the sale were proved, by which sub-
stantial injury had been done, the sale could have
been set aside. Sush an application had been
made, but the objection now taken was mnot put
forward, and the application was eventually” with-
drawn. Thereupon, the application  under section
311 having failed, the Court confirmed the sale in
accordance with section 312, and a sale certificate was
duly granted under gection 315. From the order - grant-
ing the sale certificate no -appeal lay to the High
Court, and that Court rightly held that there were no
gronnds for revision. The fact was that  a mistake
had been made in the schedule to. the application for
executlon by the om1ssmn of the word “ not ”_ Whlch

'when 1b really was™ unenéumbersd properby 'Tha.t

‘appeared from documents referred to' in- the Judgmenb
-of - the High Court.

‘That error was oouecbed in an

~advertisement in the Calcutta Gazette of 27th. February
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1904. No substantial injury to the judgment-debtor
had been shown, and it was submitted that the order
under appeal had been. rightly upheld by the High
Court and should not now be set aside.

Counse! for the appellant was nobt called on to
reply. -

The judgment of their Lordships was delivered by

Lorp MourntoN. Thisis an appeal against a judg-
ment and decree of the High Court of Judicature at
Fort William in Bengal, dated . 26th June 1906,
affirming an Ovder of the Court of the Subordinate
Judge of Godda in the Sonthal ‘Pergunnahsg, dated 20th
December 1904, granting a certain sale certificate to
the second set of respondents hereto, described as
auction-purchasers. The facts of the case so far as is
necessary for the decision of this appeal are as
follows: — -

On the 23rd October 1903 the respondents Jiban
Ram Marwari and Ishwar Das Marwari (described as
the decree-holders), obtained judgment against the
original appellant Rajah Thakur Barmha (now re-
presented by his heirs and legal representatives), for a
sum of 42,562 rupees and interest, and on the- Slst
October 1903 the decree-holders applied for execufion
of the decree by attaching and selling the property
mentioned in the application. It is only material to
refer to the first item in the schedule specifying that
property whwh reads as follows _

"*The - élefenéla.nt 6 zammdan and mllkla’n right - in the EIX anuag

vout of 16 .annag of . Ma.ha,l Tappa Pa.tsa.uda hearing towm No i 462
" and sudder-jumma of Re. 3,409:9-0 (for” the 16 a.nna.s} paya.b‘le in
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Dumka Collectorate. This property is_mortgaged - in -, the - bond. of Baby )

Ananb Ram Marwari and obhers, _ deores-helders, mha.bxtants of Eazar
: Shmagan], in the Town of Bha.ga.lpur, and also a two annas share of
“the said Makhal, which has been hypothecated as security on behalf "‘of
the defendant in the oase of execution of 3 mortgage deerse ot the
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said - ‘Babu Aua,nt Ram  Marwari and othma, ch,ueuhnlders, aga.mst the
judgment- debtor in -hhe_ Fivsi  Court of the ‘!ubordmnte Judge ) df‘
Bhawa]pnr. in all, eight aunias’ share ¢f the said “DMahal, togéthér 'with™ all
rights and interests of- the judgment.dehtor and the komeai land, mami and
bengme jalker, phalkar, bankar, &ec.. and kachuri house appertaining to
the estate. The cxtimated value is Rs. 50,000,

In the ordinary course an order was made for the
sale of the attached property mentioned in the above
schedule Ly public auction, and proclamation of the
sale was made 1 fthe required manner. The sale
comnenced on the 166h June 1904, but for a long time
the bids were insnfficient wnd the sale was not finally
concluded until the 28th day of July, 190s.

On the 20th day of December 1904, an application
was made on behalf of the auction-purchasers to
obtain . a.sale cerbificate for the six annas share of
Tappa Patsanda vurchased by them at the auction
sale.  In making this application they alleged that a
mistake had been nade in  she schedule of the
property to be sold in that the word “not” had been

ornitted from - the dHh(,:]L‘l[Jtleﬂ of the six  ammas in

question and thal the properfy should hava Teen
deseribed as 36:1110 six anpas wob mortgaged under the

‘bond o Babu Anant Ram Marwari. Ab that date

10 annas of the prc»pelty were £0 mortga,ged Whﬂe the
rernaining six annas were frec from any mortga,g

.‘They claimed that their certificate should be made out
a8 bemo & Gar blnoate oi Lhe purchase by them of the
six umnoumbemd a.nuam instead of {(as descmbud in

fhe svhedulp) $X annas sabject Lo thvh}d%bﬂln morL~
gage.  The Snbordinate Judge granted [hém o corti-

‘ficate'in the form which they desired and the High
Court & susta;med his order. . It i from this order that
_the present appeal is brought,

Their Lordshlps are of‘opinion -that this is-a -very

:'.,pla,ln case. That Wwhich- is” sold in” a judicial 3 sale ~of
this - kind . can be nothing but the pmpertv attached
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and that property is conclusively described in and by
the schedule to which the attachment refers. In the
present case that property was six annas subject fo an
existing mortgage. The effect of the certificate of sale
granted by the order of the Subovdinate Judge is to
make the sale that of a property not attached, namely,
the gix unencumbered annas,—a property which could
not be sold in such proceedines masmuch as it was
not the property attached.

An attempt was made o treat the matter us n case
of misdescription, which conld be freated as a nere
irregularity. But in thiz case we have to deal with
identity and not descripsion. A propertiy. {fully
identified in the schedule may be in some respects
misdescribed, but that is not the present case. Here
we find an existing property accurately described in
the schedule, and the order of the Subordinate Judge
grants a sale certificate which states that another and
a different property has been purchased at the judicial
sale. It was beyond the powers of the Court fto make
guch an order, inasmuch as there was no power to sell
in these judicial proceedings the property thus certi-
fied. to have been purchased. ‘

‘Counsel for the respondenis sought to support hig
case by referring to documents in other judicial pro-
ceedings tending to support the view that a mistake
had been made in drawing up the schedule, and that
the property intended to be inserted therein was
the unencumbered 6 annas. 'Their Lordships are of
opinion that.all such matters are irrelevant. If by a
mistake the wrong property was attached and an order
made  to sell it, the only course open fo the decree-

holders on the discovery of the mistake was to com-
" mence the prooeedmgs over again. ’]Jhey could not

tmn a,n‘a,uthonty‘ to ‘sell one property into an auﬁhor-
ity to sell another and a different one. Moreover, it
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~is impossible to attribute to the public to whom the

attached property is offered in sale a knowledge of
proceedings in other suits which might have led them
to suspect that an error had been made. The only
relevant document brought to their Lordships’ notice
inthis respect was an advertisement in the Calsutta
Grazette whnich, though purporting to be a description
of the attached property, differed from the description
in the schedule by representing that the property to
be sold was free from the mortgage. This want of
correspondence between the advertisement in the
Calcutta Gazette and the schedule of the attached
property in the proclamation of sale constitutes an
additional irregularity which it might need the
assistance of the Court to cure if the sale were
regular in other respects, but it cannot validate a sale
of property which was mnot the property to which
the attachment related.

Their Lordships therefore will humbly  advise His
Majesty that this appeal should be allowed, and that
the order of the Subordinate Judge confirming the
sale, together with the certificate granted thereunder,
dated the 20th December 1904, should be set aside. -
This will of course have the effect of setting aside all
subsequent proceedings on the part of the auction-
purchasers based thereon. |

The respondents will pay the costs of the applica-
tion to the Subordinate Judge of the 20th December
1904 and of the appeal to the High Court of Judica-
ture at Fort William in Bengal, and also the costs of
this appeal. |

Appeal allowed.

Solicitors for the appellants: 7. L. Wilson & Co. | |

Solicitors for the respondents: Theodore Bell & Co.
J. V. W.



