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Kﬁn%}%f' with the necessity of further litigation.
DasmE There has been such misconception of the position
D e that we think the proper order for costs will be that

Toxmmsc.g. 6ach party will bear his own costs up to this stage of
' the litigation.

118 may be made between the parties, which will do away

MooxerJuer J. 1 agree.
8. M. 7 Appenl nllowed.
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Revenue Sale—Revenue Sale Law (det XI of 1859) ss. 8, 88—Publicatiosn
of notifieation of sale in the Verncceulayr Govermment Haszeite, 1f neces-
sary-—Omission thereof is irreqularity and not illegality—Bengal Land-
Rovenue Sales Act (Beng, VIIof 1868.) s. 8.

Where the Bubordinate Judge of Cuttanok decided that it was absolutely
necessary that the notification of a revenue sale should be published in the
Vernacular Gazefte in Uripe, and that its non-publication had made the sale
null and void apart from any consideration as to inadequacy of prios : —

"+ - Held, that the publication of a notification of sale in the Calouita
Geazetie. only wae sufficient compliance with a provigion of law (Act XI of

1859, s. 6} requiring the publication of such notification in the * Official
Giazette.”

| Held, 'futther, that even if it had been necessary to publish the nctiﬁqa~ |
tion in the Uriya Gazelts, the omission to do so would not have rendered
the gale null and void in the absence of any proof of substantial injury by

@ appeal irom Original Deoree, 1%118 of 1911, against the deores of
XNarendra Kishore Duit, Bubordinate Judge of Cuttack, dated March. 30,
1913, ‘ ‘ ‘ ‘
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reagon of thiz omiselon, a2 /33 of Act XTI nof 1389 applied 5 umeh o
case: ’

Gavind Lol Roy v. Rwmjriaem Miser (1) isllawed, Lale Mobaruk Leall
v. Searetary of State for Inlia (2 reforeed o
AprrpEAL by the defendants, Radha Charan Das and
anofher.

The plaintiffs, Sharfuddin Hossein and Latifan-
negsa PBibi, brought a suit for setting aside a sale for
arrears of revenue of an estate called Garadpar Talug,
within the Balasore Collectorate, on the allegation
that the sale was held in contravention of the provi-
sions of Act XTI of 1859.

The property orviginally belonged to the sister of
plainfiff No. 1, but on her death, it was alleged, the
defendant No. 4, Abdul Rashid, succeeded in getting
possession on the strength of a spurious flowliatnama.
Plaintiff No. 1, thereupon, brought a suit against the
defendant No. 4 and recovered a decree in terms of a
compromise, by which the title of plaintiff No. 1 was
declared to two-thirds, and that of plaintitf Neo. 2 to
one-third of the estate. The plaintifis applied for
execution of the decree on the 4th November 1908,
but the defendant obtained a Rule from the High
Court for stay of execution pending the disposal of
the appeal he had preferred to that Court, which was
eventually dismissed. The Rule was mnade absolute on
the 1lth January 1909 by consent, on the defendant
undertaking to deposit in Court two years’ Govern-
ment revenue in advance and fo furnish security for

mesne prohts for a similar period. Prior to that

however, plaintiffs alleged, the defendants had wzthout

their knowledge already committed default in the
payment of part of the revenue which had fallen due
on Novem.ber 8 190& The annual revenue oi hha |

(1)(1893)1 L. B. 2i Calo, 70, @ (1335, L L‘ n Galo. 200,
L. E. I, A 165 R
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198 esfate was Rs. 1,586-15-6 payable in two instalments,

e s

gaoust  on April 28 and November 8 each year. The sum
Das  in default was only Rs. 192-7 annas.

T
SHABEUD- The sale took place on 5th February, 1909, when
HOSSEIN:  the property was purchased by defendants 1 and 2
through their agent defendant No. 3 for Rs. 11,000.
The value of the property was stated by the plaintiffs

to be Rs. 20,000, »4
The plaintiffs appealed to the Commissioner of
Orissa on the 31st March, 1909, but the appeal was
rejocted on  the 24th May, 1909. Thereupon the

present suit was instituted on 11th March 1910.
The main ground taken by the plaintiffs was that

the notification of the sale under section 6 of Act XI
of 1859 had mnot been published in the Vernacular
(Orissa) Gazette. It was not disputed that the notice
was published in the Calcutta Gazeite of 20th January,
1909, but plaintiffs contended that the words * Official
Gazette ” in section 6 included also the local Verna-
cular Gazette. They velied on rule 3 in section V, Part
IIT of the Rules made by the Board of Revenue ab page
107 of the Manual of the Revenue and Putni Sale Laws
(Edition 1908), which provided——*The above notifica-
tions (under sections 5,7, and 13) are to be published
in the manner prescribed by sections 5 and 6 of
Act XI of 1859, respectively. When any estate or
shares paying revenue exceeding Rs. 500 are included,
notifications in English for those estates or shares
only should be published in the Calculta Gaszetie and
the Vernacular Government Gazette.” To prove that
the Uriya Guaseite was an Official Gagzette, plaintiffs
produced a letter from the Uriya Translater to Govern-
ment to the Collector of Cuttack (Ex. 10) from which
it appeared that that Gazette continued to be published
since 1851 under the orders of Government conveyed
i letter No. 1543, dated 25th August 1861, and ﬁhm |
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the Gazette appeared in five parts, of which Part I
was to contain certain resolutions, orders, and noti-
fications of the Government of India and of the
Government of Bengal, circulars, ste., issued by the
Calcutta. High Court and the Board of Revenue, L. P.,
and wnotices of private individuals on payment of
printing charges. On behalf of the defendants, s
circular was produced (Hx. E.) bearing date 27Tth
Aungust 1895, addressed by the Commissioner of Orissa
to all Coliectors in the Division which stated that ithe
Government of Bengal in revising the list of matter
to be printed in the Uriya Government Gazette having
excluded the publication of land sale notices there-
from, such notices might not in future be sent to the
Uriya Gazette for being published. The resolution of
the Government of Jengal on the subject was filed
by the defendants in the High Court.

The Subordinate Judge gave effect to the confen-
tion of the plaintiffs and decreed the suit, holding on
the authority of Lala Mobaruk Lal v. Secretary of
State for Indig (1) that publication of the notice in
the Vernacular Gagzette being imperative in law, its
non-publication rendered the sale null and void. On
the other points taken by the plaintiffs, viz., irregn-

larities in the service of notices wunder section 7 or.

the inadequacy of the price fetched ab the sale, the
Court found against them.

In their grounds of appeal before the Gommi':ssicmei~

(Bx. G.) the plaintiffs had specifically :stated that the
sadar jamu of the estate being above Rs. 500, notifica-
tion of sale under section 6 should have been published
in the Vernacular Government Gazette bub ab the

hearing the point does mnot appear to have beem

argued.

(1) (1885) L, Lu R, 11 Cale. 200,
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1913 Dr. Rashbehary Ghose (Babu Provash Chandrag

‘GRHZ%E;; Mitter and Babu Kshirode Lal Sen with him), for
pas  the appellants. My first submission is that having
SRARFUD. regard to the provisions of section 33 of Act XI of
Hosanme, 1859, it is not open to the plaintiffs to challenge the
sale on the ground fhat no notice under seation 6 had

been published 1 the Vernacular CGovernment
Gagette. That ground had mnot been taken in the

appeal before the Commissioner.

[M#. B. C. Mitter. See the grounds of appeal. If
wag specifically taken.]

The point was practically abandoned, as it was nct
urged at the hearing. Then, I submit, it was not
necessary to publish the notification of sale in the
Vernacular Gazette at all. Section 6 requires publica-
tion in the ‘“Official Gazette.” That means the
Calcutta Gazette and the Calcutia Gazeite alone.
Tand sale notices were excluded fromn vpublication in
the Uriya Govermineni Gaszeite by an order of the
Commissioner (HEx. E). The resolution of the Govern-
ment of Bengal, on which the order is based, has been
filed in this Court. '

(M». B. C. Mitter. 1 object to its being used.]

As for the Board’s rule at page 107 of the Sale Law
Manual, the rule is without authority. It is not a
statutory rule, but only a part of the instructions
framed by the Board of Revenue for the guidance
of its officers; and cannot have any effect in law.
Lastly, I sobmit, that the non-publication in the
Uriya Gazetlte was a mere irregularity which did
not go to the root of the Collector’s jurisdiction ‘to
hold the sale. Hven if it were an illegality, and not
a mere irregularity, it would mnot vitiate the sale
without more; for the sale would still be a sale under
the Act. The Full Bench case of Lala Mobaruk
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Lal v. Secretary of State for India (1), on which the
Subordinate Judge relies, is really as dead as Queen
- Anne. It was followed in Gobind Lal Roy v. Bipro-
das Roy (2), bul the latter was reversed in appesl
by the Judicial Committee in the case of Gobind Lal
Roy v. Ramjanam Misser (3). The Full Bench is
thug overruled by implication by the Privvy Council.
The present case 13 even stronger than the Privy
Council case, as there was a direct contravention of
an express enactment (section 17) and the sale was
- still upheld. There is no proof of substantial injury
in this case. Lala Gaur: Sunker v. jank: Pershad (4),
Bualkishen Das v. Simpson (5), and Bageswar: Prosad

Singh v. Mahomed Gowhar Ali Khan (6) were also
referred to. '

Mr. B. C. Mitter (Babu Ashutosh Mukerjee and
Babuw Charu Chandra Biswas with him), for the
respondents. To take the Jlast point first, I submit
the non-publication of the notice under .section 6 in the
Vernacular Gagzette, assuming that to be necessary in
law, would render the sale absolutely void. Section 6
stands jon a different footing from section 17 with
which the Privy Council case deals. Section 6 provides
for the initiation of the proceedings wunder the Act.
The notice under that section is, in fact, the very
foundation of those proceedings, and striet compliance
with its provisions is imperative in law. It is equi-
valent in fact to the filing of & plaini. A sale held
without the notice under section 6 would be like a
decree passed without a plaint, and therefore absolutely
wighout jurisdiciion. Suppose an extreme case where

a sale is held without the issue of any notification

(1) (1885) I. To. R. 11 Cale, 200, (4) (1889) L. L, R, 17 Calo, 808, -

~{2) (1889) I. L. R. 17 Cale. 898. (5) (1898) I. L. R. 25 Cale, 838..

- {8) (1893) L. L, R. 21 Oale, 70; (6) (1908) T, L, R. 81 Cale. 256.
L. By 20 L. A, 165, \ o
27 Oal,~36
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under the Act. Canit be contended on the strength
of the Privy Council case that the sale will still be a
valid sale P I submit not.

[Rmhardson J. But here there was some noblﬁca—
tion.)

I submit tha,t section 6 is mandatory.

{Richardson J. We are both of us against you on
this point. The Privy Council case is quite conelu-
sive.)

In that case, i% is not necessary to mgue the further
points. But the Tull Bench case of Lale Mobaruk

Lal (1) is not dead, as my learned friend says. It was
followed by this Court for instance as -late as J ahnnovi

Chowdharani v. Secretary of State for India (2)
Cur. ad'a vult.

NEWBOULD J. - This 15 an appeal agalnst a decree
setting aside a revenue sale on the ground that the
said sale did not take place in accordance with the
provisions of Act XI of 1859. The iower Court has
held that it was absolutely necessary that the-  notifica-
tion of the sale should be published in the Vernacular
Government Gazette in Uriya and that its non-publica-

tion has made the sale null and void apart from any

con31derat10n as to inadequacy of pricee. We are
unable to agree with the learned Subordinate Judge
on either of these findings. '

As regards the first point, the notification was

_bubll_shed in the Caloutte Gaszeite and in our opinion

that was sufficient. The law on this point is contained
in- sectmn 6 of the Bengal Tand Revenue Sales Act (XI |

of 1859) and is in the following words “And if the

Grovernment revenue of any estate, or sha.re of an

estate . to be sold, exceed the sum of five hundred

rupees, a notification of the sale of such estate or share.
(1) (1885) Ty L Ko 11 Cale, 200. (2 (1902) 7 C.*W. N, 377,
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The principal . Gazette of the province is the Culcuttn,

Guazetie  and in it are published all notifications, ete.,
of the Local Government which are required by law to
be published. Selected portions from this Gazette are
translated and published in the Government Verna-
cular Gazettes. These portions are selected acecord-
ing to rules prescribed by the Tocal Government.
It appears from Exhibit B, a letter from the Conmmis-
sioner of Orissa, that in 1895 the Government of
Bengal in revising the list of matter to be printed in
the Uriya Government Gazetie decided to discontinue
the translation and publication of land sale notices
therein. The practice has since been in accordance
with that decision. Kxhibit 11 filed by the plaintiffs
shows that in February 1911 Revenue sale notices
were published in the vernacular Gazette and it
appears that probably in consequence of the institu-
tion of this suwit the practice followed before 1895 has
been resumed. - It has not been shown to us that the
Government had no power- to issue the ' instructions
which it did issue and in dny case the publication of
a notification of sale in the Calcutinm Gazelte only is,
in our opinion, sufficient compliance . with ‘a provision
.of law requiring the publication of such motification
in “the official Gazette.” We- are further of - the
opinion that even if it had been necessary to publish
the notification in the Uriye Gazefie, the omission o
do so would not have rendered the sale null and void
in . the absence of any proof of subssantial less by
reason of this omission The decision to the contrary
arrived at by the -lower Court is based on the ruling
of a_Full Bench of this Court in the case of Lala
Mobaruk Lall. v. The Secretary of State {1).. That
ruling certainly supports the contention of the learned

(1) (1886} L L. B, 11 Cale, 300,
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counsel for the respondents that if the provisions of
section 6 of Act XI of 1859 are not complied with, the
very foundations of the sale are bad and consequently
the provisions of section 53 of that Act or of section
8 of Bengal Act VII of 1868 have no application. But
that Full Bench ruling has in effect been overruled by
the decision of the Privy Council in the case of Gobind
Lal Roy v. Ramjanam Misser (1). We say practi-
cally overruled because though there is no reference
in their Tordships’ judgment to the Full Bench ruling
in the case of Luala Mobaruk Luall v. The Secretary of
State (2), the judgment of a Bench of this _Oourt,'
which they reversed, was based on that Full Bench
decision. The effect of the Privy Council ruling cited
above is to annul to a very great extent the distinec-
tion drawn in the Full Bench ruling between illegali-
ties and irregularities. Their Lordships comwmenced
the portion of the judgment that deals with this
question by stating that they would consider whether
there was any real ground for the distinction between
cases of illegality, in which a suit might be brought
to set aside a sale on grounds that would be barred
otherwise under section 33, and cases of irregularity.
After congidering arguments on both sides their

- Lordships came to the following decision :—In the

opinion of their Lordships a sale is a sale made under
the Act X1 of 1859 within the meaning of that Act
when it is a sale for arrears of Government revenue,
held by the Collector or other officer authorised to
hold sales under the Act, although it may be contrary
to the provisions of the Act either by reason of some
irregularity in- publishing or conducting the sale, -or

i consequence of some. express provision for exemp-

bion- having -been ‘direclly contravened.’ Then:- in

(1) (1898) 1, T2, Re 31 Galos 70 ©(2) (1888) L L, R, 11 Calc, 200,
L" Rv 20 Io A. 2.65! . ‘
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the next paragraph of their judgment after quoting the
reference to irregularity in section 33 they remark
“1t is difficult to suppose that the introduction of that
sentence in the Act of 1859 .could have been intended
to have the effect of excluding from section 33 all
cases of illegality as distinguished from irregularity.”
It therefore follows on the authority of this Privy
Council ruling that, even if we agreed with the lower
Court that a publication of the notification in the
Vernacular Government Gazette in Uriya was required
by the law, we should be bound to hold that section
33 of Act XI of 1859 applied to this case and in the
circumstances the sale could not be annulled by a
Civil Court in consequence of the omission to so
publish the notification. The lower Court has found
that the price at which the property was purchased at
the revenue sale was reasonably adequate and we
agree with this finding. There is certainly no proof
that the plaintiff has sustained substantial injury by
reason of the Iirregularity complained of. This makes
the provisions of section 33 as much -a bar fo the
success of the present suit as was the fact in the
Privy Council case that the irregularity there com-
plained of was not one of the grounds decla.z ed axd
specified in an appeal made to the Commissioner.

‘We, therefore, allow this appeal and set aside the
judgment and decree of the lower Court. The suit
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is dismissed and the plaintiffs respondents will pay

the defendants appellants costs in both Courts.

RiceARDSON J. concurred.
o 8 Appeal allowed.
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