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should interfere with that finding. It is a finding 1913
for which there is foundation in the evidence, and, in 355?&
my opinion, it was erroneous to disturb it. We must, Mairs
therefore, reverse the judgment and restore the decree saronsin
of the lower Appellate Court. JANA.

The appellant before us must have the costs of the TEFEINSCI.
two appeals in the High Court.

MOORKERJEE, J. concurred.

S. M. Appeal allowed.

LETTERS PATENT APPEAL.

Before Jenkins, C.J. and Mookerjee, J .
BIJOYCHAND MAHATAB 1918

June 1l.

v.
KATLIPADA CHATTERIJEE.

Hindw Law— Endowment for worship of amn tmage— Destruction of image,
how it affects endowmesst.

An endowment of land, the income of which is meant to be applied for
the purposes of the service of an image of Shivae is mnot affected by the
destruction or mubilation of the imags. The religious purpose survives
the destruction or rutilation.

A mnew image may bz established and consecrated in order that it may
'be worshipped as intended by the original founder.

Purna Chandre Bysack v. Gopal Lal Seit (1) and Bhupali Nath
Smrititirtha v, Ram Lal Maitre (2) referred to-

A tenure dedicated to the service of an image of an idol comes to an end
if the person entrusted with the worship repudiates his obligation in thaé
thehalf,

Hurrogobind Raha V. Ramruino Dey(3) and Ansar A4li Jemadar w,
-Grey(4) followed in principle. .

* Letters Patent Appeal No. 21 of 1911, from the decision in Appeal -
#from Appellate Decres, INo. 1367 of 1909, w ‘

(1) {(1908) 8 C. L. J- 369. {8) {1878) L.I. R, 4 Cale, 67,

{2) (1909} I. L. R. 87 Calc. 128. (4) (1905) 2 C.L.J. 403,

27 Cal.—8
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LETTERS PAaTENT APPEAL by Maharajadhiraj Sir
Bijoychand Mahatab, the plaintiff, from the judgment
of Coxe, J.

The facts of the case are fully set out in the judg-
ment of Coxe, J., which was as follows:

** This is a suit of an unusual bpature. It is said that long ago the
plaintifi’s predecessor consecrated an idol by the name of Trilokeswar and
made over the lands im snit to one Nrisingharam in order that the cost
of the service of the idol might be defrayed from the profits. Nrisingharam
afterwards made nver the lands to the defendant with the charge fo carry
on the worship and pay for the costs out of the proceeds of the propérty.
The river then swept away the temple. There is some conflict of evidence
as to what happened to the idol, but it is eclear that it is not forthcoming
now. The plaintiffi has now consecrated another idol under “the same name,
and erected amother temple for it. He now wants that the proceeds of the
land shall be devoted to the serviea of this mew idol. Thbe Court below
has dismissed the suit and the plaintiff appeals.

‘* The munsif held that the allegations in the plaint were wholly un-
proved, that it was not proved that this land was ever dedicated to the idol
Trilokeswar or given %o the predecessor of the defendant in order thab
he might pay the eost of worship. All that was shown, in the Munsif’
opinion, was that the defendant held this land debuiler, and that the deed
assigning it to bim indicated that he held it for his maintenance and for
worshipping his fimily idols, including Trilokeswar. The Ilearned Subordi-
nate Judge, in appeal, doeg not come to any definite finding that the plaintiff
has failed to prove that these lands were subject to a charge for the
worship of Trilokeswar., He apparently accepts the deed of assignment
as showing that principal holder of the land got the property in suit as
debuller to enable him out of the proceeds thereof to carry on the worship
of the idol Trilokeswar Shive and family idols.

' It seems to me that even if the lande were given in trust for the
worship of the idol, the plaintiff could not succesd unless he showed thab
this second idoel could fairly be regarded as the conmtinuation of the first.
Clearly the plaintiff could not by the simple expedient of calling tHe idol
by the same name erect a temple in Calcutta half a century later and call
on the defendant to dedicate the proceeds of the land to ile service. On
the other hand if the new temple had been erected immediately after the
destruction of the old and so glose to the original situation as was possiiale.
thera could be little doub:‘ﬁ that if the land was originally  liable to the
charge of the service of the old idol it continued liable to the .charge of the
service of the new one. ' ‘ S
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" Now, in the present case, the Subordisate Judge finds that the oid
temple was swept away 40 vears ago and that ‘this is practically a new
Shiva with an old name.’ Even supposing, therefore, that the land was
given in trust criginally, the plaintiff cannot, in my opinion, call on ths
defendants to defray the cost of the service of the new idol,

‘*“ As for the prayer for the resumption of the land, the plaintiff must
establish affirmatively that the land was originally given in trast, The
learned Suboedinate Judge is not so definite, but the passage I have quoted
indicates to my mind that he did not intend to displace the Munsif’s
finding and thought the evidence insufficient,

* Accordingly the appeal is dismissed with costs. *’

Babu Basanta Coomuar Bose (with him Babu
Sherashi Charan Mitra), for the appellant. Defend-
ant’s own document shows that plaintiff's predecessor
dedicated the propersy for the worship of the image
Trilokeswar. That image having been broken could
no longer be worshipped: see Ashiabingsatitatiwa
Smritz, Bengali edition, p. 648, 2nd paragraph. The
same sloka i1s quoted in the Shabdakalpadruma. A
new image was, therefore, necessary and was established
in the same village, though after 40 years. The images
‘may be different, but the deily is the same: Bhupair
Nath Smrititirtha v. Ram Lal Maitra(l) and Purna
Chandra Bysack v. Gopal Lal Seit{2). No question
of limitation can arise; it is either a trust or a service
tenure. Non-performance of the trust or service was
due to the absence of the image, and the defendant can-
not claim exemption when the object of the frust or
service is re-established. My client is willing that tne
defendant should retain the land if he performs the
puja and provides the articles for worship, or even
pays the expenses of the worship at Rs. 31-8 per
annum. If he refuses he must give up theland. |

- Babu Karunomoy Bose, for t_he respondent. The
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‘arpannama, which is the sole evidence relied on by

2
A

(1) (1908) I,L.R. 37 Calc. 128, (2) (1908) 8 C.L.J. 369, 390. ‘



1911

60 INDIAN LAW REPORTS. [VOL. X1I.

the plaintiff, does not prove dedication, endowment
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sets of properties and recites that they were given
to the wvendor’'s ancestor by the Maharaja for the
sheba of Trilokeswar Shiva and other family idols of
the grantee. The use of the word debutier is not
sufficient : Jagamba Goswamint v. Ram Chandra
Goswams (1) and Ram Kanai Ghosh v. Raja Sri Swi
Hari Narayan Singh Deo Bahagdur(2). For the
nature of proof required to establish dedication, see
G. Sarkar’s “ Hindu Law ", 4th ed., pp. 496-7, and Sa,ra,s-
watl’s Tagore Law Lectures, p. 139. Here there is no
proof of endowment, judged by this test. The arpan-
nama evidences only a grant subject to a direction
to spend a portion of the usufruct for skheba. 'The
amount to be spent is, moreover, left to the discretion
of the grantee. The land in dispute is only one of the
three properties mentioned in the arpannama.
Nothing is stated as to how much should be spent for
sheba, or what amount should be leviable from which
of the properties. It is all too vague and indefinite :
Gotinda Kumar Roy Chowdhury v. Debendra Kumar
Roy Ckowdl;ury (3).

The plaintiff wants to pick out one of the three
properties and have it declared that the same was
dedicated exclusively to ome of the several images
referred to in the deed. This is against the findings,
and there is no evidence to support it.

The very fact that the property was transferred
absolutely by the alleged trustee to my client and that
the transfer itself is not impeached shows that it was
no ftrust property: Konwar Doorganath Roy v. Ram
Chunder Sen (4). Ouly amoral duty was imposed and

(1) (1908) I.L.R. 81 Cale. 314. (%) (1907) 12 C.W.N. 98, 102,
(2) (1905) 2 C.1..J. 546, (4) (1876) I.L.R. 2 Qale, 341 ;
L.R. ¢ L.A, 52,
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not a legal one: Mayne's “ Hindu Law”, 6th Edition,
pp. 566-T.

Next, assaming that it was originally a truss
property, it was a private trust. Subsequent conducst
of the donor may allow it to be treated as secular pro-
perty : Gobindae Kumar Roy Chowdhury v. Debendre
Kumar Roy Chowdhury(l). Here the conduct of the
plaintiff’s ancestor for 40 years shows that it was
treated as a secular property.

Then, again, the trust cannot attach in favour of a
new idol established at a different place half a century
after the demolition of the old image. TUse of the
same name also cannot constitute the identity of this
new image ~with the original one: see Hayasheersha
quoted in Babu Golap Chandra Sarkar’s ¢ Hindu Law ”
at p. 493. The re-establishment should be at the same
place and not more than three days after demolition
of the old image. The material, colour, size and
features of the new image should be exactly like the
old ; the fiction of identity of the two images must be
kept up. Here it is entirely a new image, and the
findings of the Court below arein my fayour on this
point. In Doorga Proshad Dass v. Sheo Proshad
Pandah(2) doubts were thrown out as to whether any
reconstruction is allowable or not. 'There is abso-
Jutely no precedent for any reconstruction of an
image at a different place, specially after such a lapse
of time. . | :

Lastly, the question of limitation does not arise.
Hven if all the findings are against me, section 10 of

1913

BlJOYCHARD
MaRATAR

Vs
TALIPADA
CHATTER-

JER,

the Limitation Act can only apply for enforcing the

trust only to the extent of enforcing payment of

Rs. 30-8 per annum to meet the expenses of the

worship ; but the lands cannot be resumed after such

a 'long period. That section applies to resulting

(1) (1907) 12 C.W.N. 98, 102.  (2) (1880) 7 G.L.R. 978, 360,



64 INDIAN LAW REPORTS. [VOL. X1.1.

1918 trasts +  Mathurdas Damodairdas v. Vandrawandas
BLIOYCHAND Syndersz (1) and  Bhurabhat: Jamnadas v. Baz

KLAHATAB . . ) )
u. Ruxmani(2). The case of service-tenures is different.
LI1PADA .

gﬁuma- They are conditional grants. Komargowda V.
IEEC Bhimaeji(3) is distinguishable. Here it is a case of

orant subject to a charge. In case of conditional
grant, the grant fails on the condition failing. In
case of charge, the charge failing, grantee takes
free of charge.

MoorEerirEr, J. Thisis an appeal by the plaintiff
in a suit which bas been described by the Courts
below as a suit of a novel description. The defendant
is in possession of land which originally -belonged to
the predecessor of the plaintiff, the DMaharaja of
Burdwan. More than half a century ago, the then
Maharaja established an image of Shrwva and named
it Trilokeswar Shiva after himself. The allegation
of the plaintiff is that the land in dispute was made
over to the predecessor of the defendant in order that
the income might be applied for the worship of the
image so established. The Maharaja asserts that
about 40 “years before the ¢ommencement of this
litigation, the site on which the temple of Shive
stood was washed away by the river Bhagirathi, that
the image itsell was broken to pieces, that since that
time the broken image has been worshipped by the
predecessor of the defendant, that the Maharaja has
recently established a new image of Shiva in a newly
constructed temple in the same village, and that the
defendanti has refused to perform the worship of this
image. The plaintiff, therefore, asks for relief in the
alternative in this manner :he prays, in the first plaée,
that the defendant may be compelled to perform  the

(1) (1906) I L. R. 31 Bom. 229, (2) (1908) I. L. R. 82 Bom. 394. =
(8) (1699) 1. L, R. 23 Bom. 602.
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worship of the newly established image; in the 1913

second place, that the defendant may be called upon BIIOTCHAND
* MaBTAB

to provide out of the income of the land in his .

. . . ALIPAD
possession the articles mnecessary for the worship of CHATTER
the image, and finally, that if the defendant refuses to —

perform the worship or to supply the articles neces- M?gg%P
sary in that behalf, a decree may be made against him
for ejectment.

The defendant repudiated his liability to perform
the worship. His case was that the land had been
qra,nued to his predecessor for the worship of his
fa,mlly idols and that neither he nor his predecessor
was ever under any obligation to perform the worship
of the imagé Trilokeswar Shiva. The suit has been
dismissed by all the Courts below.

On the present appeal it has been contended that,
upon the facts found, there is no answer to the claim.
The defendant has produced an arpamnama executed
in his favour by his predecessor in 1882. In so far
as this deed of transfer contains an admission by
his predecessor, it may be used against him. The
arpannaine recites that the land had begn granted
by the Maharaja of Burdwan to the predecessor of
the defendant in order that the income thereof might
be applied for the worship of his family idols and also
of Trilokeswar Shiva. )

It has been argued on Dbehalf of the defendant-
respondent in this Court that this at best indicates
that the dedication, if any, was for the benefit of the
family idols of the defendant, as also of the image
established by the Maharaja. It is answered that
the defendant cannot use in his favour an admissmn
by his predecessor in his own interest. Under “ihe
circumstances, it is clear that the property must ;have
been made over by the Maharaja .o the predecdssor
of the defendant in order that the incorrs might be
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1913 gpplied for the worship of the image Truokeswar
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BuovcEAND Shivg., The gquestion consequently arises whether
TAR
- this trust came to an end when the temple was
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A hmn- washed away and the image was broken.

185, On behalf of the respondent, it has been contended,
MOOKEE- on the authority of a text of Hayasheersha, quoted
and translated in Shustri Golapchandra Sarkar's
“ Hindu Law’, fourth edition, page 471, that when an
image has been mutilated or destroyed, it may be
renewed of the same material, of the same size and in
the same place, and that this renewal must be made
on the second or on the third day. In our opinion this
text does not assist the contention of the respondent.
This text shows that when an image hag been muti-
lated or destroyed, the religious purpose does nob
come to an end, and as pointed out by this Court in
the case of Purna Chandra Bysack v. Gopal Lal
Sett(1), the endowment is not affected by the destrue-
tion or mutilation of the image. The religious.
purpose still survives, and a new image may be
established and consecrated in order that it may be
worshipped as intended by the original founder.
Were the contention of the respondent to prevail, the
endowment would come to an end, if, as has happened.
in this case, the land upon which the &4emple stood
was .washed away by the action of the river. This
view 1s not supported by any text or any principle of
the Hindu law which has been brought to our mnotice.
It is, on the other thand, clearly opposed to the
principle recognised- by a Full Banch of this Court in
the case of Bhupati Nath Swmrititirtha v. Raw Lal
Mastra(2). If, then, the endowment was not destroy-
ed When the land upon wkhich the temple stood was.
washed away and the image was broken, what has
hapnened since then to alter the position of the

(1) (1908} 8’“’“ L. J. 369, (2) (1909) L. L. R. 387 Cale, 198,
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parties? The defendant is in the same position as if
he held a service-tenure. The land was given to him
for a definite purpose, namely, that he might apply
the income thereof for the purposes of the service of
the image established by the Maharaja. That image
has ceased to exist and a new image has been installed
and consecrated by the successor of the Maharaja,
and it has been named after the original founder,
Trilokeswar Shiva. It isin the same village. There
is no conceivable reason why the defendant should
decline to apply- the proceeds of the property in the
worship of the idol. This he has deliberately refused
to do. The Court cannot compel him to perform the
worship when he repudiates his obligation in that
behalf. The only course which the Court can adopt
under such circumstances is to hold that the service-
tenure has come to an end, and the defendant is not
entitled to retain possession of the land. This is
clear from the decision of this Couwrt in Hurrogobind
Raha v. Ramruino Dey (1), and in Ansar Al
Jemadar v. Grey(2).

The result, therefore, is that this appéal must be
allowed and the decrees of the Courts below dis-
charged ; the suit will stand decreed, and the defend-
ant must deliver possession of the property to the
plaintiff. The plaintiff will be entitled to his costs in
all Courts. The claim for mesne profits is abandoned.

Jenking, C.J. concurred.
. M. , Appeal allowed.

{1} (1878) 1. L. R. 4 Oale. 67. {2: (1905) 2 G L. Ja. 403,
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