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APPEAL FROM ORIGINAL GIVIL.

Befors Jenkins ('J., and Woodraffe J.

SUDAMDIH COAL Co., Lp.
v.
KEMPIRE COAL Co., Ln.*

Jurisdiction—"* Suit for land or cther immoveable property” construction
of—Leters Patent, 1865, cl. 12—Trespass—Compensation for wrong o
land— Wrongful cutting and removal of coal—Civil Prucedure Code
(A V of 1908), s. 15~0Civil Procedure Code (Act VIII of 1859),
8. §—Venue.

The expression “suits for land or other immoveable property ” in
clause 12 of the Charter of 1865 cannot be constried as being limited to
snits for the recovery of land Dn ity striet sense, but must be construed ag
extending to a suit for compensation for wrong to land, where the sub-
gtantial question is the right to the land.

APPEAL by the plaintiff company, (Sudamdih Coal
Co., Ld.,) Irom the judgment of Fletcher J.

The plaintiff company and the defendant company
who have their registered offices in Calcutta were the
owners of adjoining collicries situate in Sudamdih
in the distriet of Munbhoom in the province of Bihar
and Orissa. The boundary between the plaintiffs’
and the defendants’ properties was demarcated super-
ficially by pillars. 1t was alleged by the plaintifts, but
denied by the defendants, that the plaintiffs had left
as a protection a barrier of twenty-five feet along the
eastern boundary of its property.

The plaintifis further alleged that in the month
of June 1913 the defendants cut through the plaintiffs’
barrier into their property thereby causing mud

‘and water to flow into their colliery, and that the

® Appeal from Qriginal Civil, No. 78 of 1814, iu Suit No. 549 of {014,
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defendants had worked and carried away a quantity
of the plaintiffs’ barvier and other conl. On the 28th
and 29th June a joint survey was held and it was
ascertained that the defendants had eneroached on
the plaintiffs’ property. By reason of the defendants’
wrongful acts the working of the plaintiffs’ colliery
had been seviously affected, and their coal had become
damaged and water-marked und greatly depreciated in
value. The plaintiffs claimed the sum of Rs. 2,744 as
the value of their coal extracted by the defendants and
the sum of Rs. 50,000 as damages.

In their written statement the defendants denied
that they had cut through the plaintiffs’ barrier into
the plaintiffs’ property or that by reason of any
negligent or improper act or omission on their part
any mud or water was caused to flow into the
plaintiffs’ colliery, or that they worked into or carried
away any quantity of the plaintiffs’ barrier or other
coal. The defendants furthber denied that it was
ascertained by the joint survey that they had en-
croached on the plaintiffs’ property, or that the work-
ing of the plaintiffs’ colliery had been affected, or their
coal had become depreciated, by any wrongful act on
the part of the defendants.

The defendants submitted that this Court had no
jurigdiction to iry this suib, as this suit had been
instituted for the purpose of getting control of and
establishing title to land outside its jurisdiction.

‘he suit was seb down for settlement of issues.
On the 25th August 1914, FLETCHER J. dismissed the
suit on the ground that this Court had no jurisdiction
to try the case.

His Lordship’s judgment was as follows :—

“PThis suit is down for the settlement of issnes. The suit has been
brought by the plaintiff company to recover damages from the defendant
company. The allegations in the plaint are that the plaintiff company, and
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the defendant company ave the owners of adjeining collieries. The plaintiff
company, alleges thet it left a barrier of 25 feet along the eastern boundary
of its property as a protection for its mine. "They also allege that on sowe
date between the 16th June 1913 and the 1st of July 1913 the defendant
company cub throngh their barrier and thereby caused a large influx of mud
and water into the plaintiff company's colliery whereby the plaintiff company
suffered Bamage. The question therefore is, has this Court jurisdiction to
try a suit of this nature ? It seams to me that this Court has no jurisdiction.
The case is & suit for land. I cannot distinguish the present case from the
decision in Lodna Colliery Co., Ld., v. Bipin Bihars Bose(1). The material
fact in this cage will be whether the plaintiff company ean prove the owner-
ship of the barrier of 25 fest of coal which they allege they left along the
eastern boundary of their own proparty. That is the basis of the cause of
action, no case being set up in the plaint that the defendant company had
negligently worked their own property ; that being sn, the decision in this
cage will involve the frial of the title to this barrier of 25 fect which it is
alleged had been left along the eastern boundary of the plaintiff's property.
That is a sait for land not within the jurisdiction of this Court under
clanse 12 of the Letters Patent constituting this Couwrt. That heing so,
this Court has no jurisdiction totry this case. The plaint discloses no cause
of action which this Court is corapetent to try. This suit will therefore he
dismissed with costs.”

From this judgment the Sudamdil Coal Co., ILd.
appealed.

Mr. J. K. Bagram (with him Mr. Buckland), for
the appellants. The decision of Fletcher J. in this
case is based on his decision in Lodna Colliery Co.,
Ld. v. Bepin Behari Bose (1) : the learned judge de-
clined jurisdiction on the ground that in England a
clousum fregit action was regarded as local. In
British South Africa Company v. Companhia de
Mocambique(2) the law was elaborately discussed.and
the House of Lords decided that a suit for trespass in
Africa could not be instituted in England: that case
however was not decided on the highly technical
ground relating to venue which prevailed in England
and which formerly determined that a suit for trespass

(1) (1912) T L. R. 39 Cale 739, (2) [1893] A. C. 602,
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shonld be brought where the trespass ook place; the
Court declined jurisdiction because it did not take
cognizance of foreign land laws and consequently
could not recognise infringements of such laws as
constituting causes of action. Now the High Court
has general jurisdiction and can take cognizance of
causes of action reluting to land in the mofussil: this
appears from the civenmstance that sach a suit can
be transferred for trial to this Court.

[JENKINS C.J. At the time the Charter was passed
the Code of Civil Procedure of 1859 was in force. The
section in that Code veferring to © suits for land” was
subsequently replaced by similar sections in successive
codes. Section 16 of the present Code describes what
was meant by “ suits for land.”]

Ttis submitted that the Codes subsequent to that
of 1859 varied the rule therein contained and did not
enact the section in an amplified form. The meve fact
that a question of title may arise for decision does
not oust this Court’s jurisdiction. Whether this Court
has jurisdiction or not, depends on the nature of the
relief sought.

[Woobnrorre J. Can you by claiming a particular
form of relief by a side-wind get this Court to deter-
mine a question of title ?]

There is nothing to prevent me. The Charter does
not prevent this Court from trying a suit in which an
issue relating to title arises. The test is whether by
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means of the suit the plaintiff seeks either to acquive a

right or control over land or any interest in land, or
to prevent the defendant from doing acts which if
persisted in, will eventually deprive the plaintiff of
land or some interest in land. Nearly all the
authorities become reconeiled if this view be adopted :
Liast Indian Railway Co. v. Bengal Coal Co. (1),
(1) (1875) L L: R.'1 Cale. 95.
67
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Delhi & London Bank v. Wordie (1), Kellie v. Fraser
(2) where the Court enforced an award affecting land
at Darjeeling, Sreenath Roy v. Cally Doss Ghose (3),
which was a suit for specific performance, Peary
Mohun Ghosawl v. Haran Chunder Gangooly (4),
where a claim for damages for trespass to land, was
held not to be a suit for land.

[JeNKINS CJ. That was a Small Caunse Court suit
and the decision depended on the consideration of the
particular sections of the Small Cause Courts Act.]

See also Krishna Prosad Nag v. Maizuddin
Biswas (5), Lond Mortgage Bank v. Sudurudeen
Ahmed (6), which was a vendor’s suit for specific
parformance of a contract for the sale of land and for
damages for breach of such contract, where the deci-
sion turned on the nature of the velief sought,
Bapwjt Roghunath v, Kumarii Edulfi Umrigar (7).
Crisp v. Watson (8) was a decision under the Civil
Procedure Code and is ounly an authority for the
proposition that a claim for damages is not enforce-
able by personal ohedience. If the Code requires that
the infringements of rights to immoveable property
should be vedvessed locally, it does not follow that
the Charfer regarded suits for compensation for in-
fringement of such rights as suits for land. In Bag-
ram v. Moses (9), the Court exercised jurisdiction.

[JeNEINS C.J. That was adecision of the Supreme
Conxrt, which exercised the jurisdiction of an English
Court.]

It has always been treated as an authority. In the
case of o nuisance, this Counrt exercised jurisdiction,
(1) (1876) I. L. R. 1 Cale. 249, (5) (1890) L. L. R. 17 Calo. 707,
(2) (1877) L, L. R, 2 Cale. 445, (6, (1892) I, L. R, 19 Calg. 358
(3) (1879) I. L. R. 5 Calc. 82, (7) (1890) I. L, R. 15 Bom. 400.
(4 (1885) L. L. R. 11 Cule. 261, (8) (1893) I. L. R. 20.Cale. 689,

(9) (1863) 1 Hyde 284.
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though the land was in Howrah: Rajmohun Bose v.
East Indian Railway Co: (1), Halford v. . ast Indian
Railway Co. (2), Clhintaman Narayan v. Madhavrao
Venkatesh (3). BEuglish Coures toreclose lands out-
side the jurvisdiction: Paget v. Ede (4). The distine-
tion in England hetween local and transitory actions
has noapplication heve. The English system is highly
technical. Rules regarding venue and choice of
Courts ip whieh suits should be brought were peeuliav
to the English gystem: Smith’s Leading Cases, 1lth
edition, Vol. I, p. 608, per Lord Mansfield in Mostyie
v. Fabrigas (5), also Shelling v. Farmer (6), Lodna
Cotliery Co., Ld., v. Bipin Behari Bose () on which the
decision in the present case is based is distinguish-
able: the uestion of possession was bona fide in issue
in that case. Onaproperconstruction of the pleadings
in the present case, no question of title or possession
ig put in issue. The defendants deny having cut into
the plaintiffy’ Darrvier : this denial assumes that the
barrier was the plaintiffs’, and relates to the factiin of
cutting into it. The demarcation by boundary pillars
is admitted by the defendants: the only question to be
ageertained is whether the underground workings of
the defendants are on this side or that of the line of
pillars. In Juggodwimba Dossee v. Puddomoney Dossee
(8) jurisdiction was exercised on the ground that “no
provision of any land is claimed and no decree bearing
directly upon land or any interest in land has been
given.”

Even if it be held that a suit for compensation for
trespass to land is a suit for land, the plaintiffs were
entitled to a decree for the value of their coal removed

(1) (1872) 10 B. L. . 241, (5) (1774) 1 Cowp. 161,
(2)(1874) 14 B, L. R. 1. (6) 1 Strange 645

(3) (1869) 6 Bom. H. C. App. 29 (7)(1912) L L. R. 89 Calc..739.
(4Y(1874) L. R. 18 Eq. 118, (8) (1875) 15 B. L. R: 318, 329:.
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by the defendants, This is a cause of action in trover
and such a suit has never been regarded as local: see
Halsbury’s Laws of England, Vol. XX, pp. 538, 1372,
1378, 1876, also Powell v. Rees (1). The circum-
stance that in ovder to give effect to a claim for money,
che title of land may be required to be incidentally
decided, does not make the suit one for land.

Sir 8. P.Sinhe (with him Mr. 4. K. Sinha), for the
vespoudents. It is true the defendants admit that the
boundaries between the properties arve demarcated
by pillars, but the pillars are wrongly shown on
the plans. The boundaries are in digpute. The ex-
pression “suits forland or other immoveable property ”
in clause 12 of the Charter has the same wide signi~
ficance as in section 16 of the Code and includes all
snits mentioned therein [ Nalum Lakshimikantham v.
Krishnasawmy Mudaliar (2)] with the possible ex-
ception of clause (f). A distinction is drawn De-
tween local and transitory actions in the Code—the
former referring to land, the latter including other
actions. Actions of a “real” mnature fall within
the purview of section 16 of the Code—actions of a
transitory natare under section 20. At the time of the
passing of the Code of 1839 and the Charter of 1861, a
distinction was drawn between local and transitory
action in Rngland and it was this distinction which
it wag infended to impress on the Code and the
Charter. “Suits for land ” must mean suits of a local
nature, which must be brought where the venue is.
The principle of the distinction has greater force in
this conntry than in England, as here the High Court
hag no jurisdiction over land say in Manbhoom,
whereas in England, the King’s Courts of Justice have
jurisdiction over all land in England. In British

(1) (1837} 7 A, & K. 426, (2) (1908) L. L. R. 27 Mad. 157



VOL. XLIL.] CALCUTTA SERIES.

Sowth Africa Company v. Companhia de Mocam-
bigite (1), the plaintiffs rested their case on a claim for
dumages, admitéing that they could not get a declava-
gion of title to land. The suit was dismissed. This
Court has no more jurisdiction over land in Manbhoom
thaii the English Court had jurisdiction over land in
Sonth Africa. In view of the Eoglish authorities, it
cannot be contended that clause 12 of the Charter
canpot inelude the class of suits indicated by sub-
clause (e) of the Code, namely, suits for compensation
for Wmng to immoveable property: see Vagloji v.
Camayi (2). The argument that so long as the Court
can act in personam, it has jurisdietion, is unsound,
even Euglish Courts of Equity refused to recognise
that doctrine. Equity did not give velief in personam
unless priovity was established by contract, frand or
trust. Section 16 of the Code reproduced the law
governing the jurisdiction of the English Courts even
after the extension of the Courts of Equity. The
jurisdiction of the High Court on its Original Side,
under clause 12 of the Charter, is the same as that of
Mofugsil Coarts under section 16 of the Tode and the
same as that of English Courts. The earlier anthori-
ties arve discussed in Zulekabai v. Ebralim. Haj;
Vyedina (3). The substanbial question in dispute, in
the present case, is whether the strip of coal land
which the defendants gre working, belongs to them or
the plaintiffs. Is that not substantially a suit for land ?
It does not alter the nature of the suit, by the pla'm-
tiffs puvporting to claim not the land, but the price
of the land. Ebrahim Ismail Timal v. Provas
Chander Mitter (4) is a divect authority for the proposi-

tion that no suit will lie where damages are claimed:

for t'{respass.\ The last mentioned case supplies the
answer to the argument based on assumpsit.

(1) [1893] A. €. 602. (3) (1912) L L. R.37 Bom, 494
(2) (1904) L L. R 29 Bomn. 249.  (4) {1908) L. L. R. 36 Cale, §
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[Jenking CJ. referred to Vinayalk v. Krishnarao
1]

Kellie v. Fraser (2) is not in conflict with Delhi
and London Bank v. Wordie (3): see Woodroffe's
Oivil Procedure Code, p. 157, note 4.

My, Bagram, in reply. In British South A frice
Company v. Companhia de Mocwmbigque (4) the reason
why the House of Lords dismissed the suit was that
the BEnglish Court would not assume jurisdiction in
the cuse of an invasion of right depending on a
foreign rule of Jaw affecting land, such right being
unknown to the Engligh law: the Lord Chancellor
adopted the argument of Sir H. James that it was a
matter of procedure.

[Jenking CJ. It appears to me that the test
proposed by clause 12 is not one of form but one of
substance. A suit brought in trespass for the purpose
of having title to land tried, is a suit for land.]

In Hderton v. Iiderton (5) the English Court enter-
tained a suit for dower, although incidentally it had to
decide the issue of the validity of a Scoteh marriage :
see also Norris v. Chambers(6). In passing the Charter,
the Legislature intended to distinguish not between
local and transitory actions, but between real and per-
sonal actions, Whitaker v. Forbes (1), Sydney Muni-
cipal Council v. Bull 8), In re Hawthorne, Graham
v. Massey (9), 2 Duder v. Amsterdamsch Trustees
Kantoor (10) were also referred to.

JENKINS CJJ. This is an appeal from a judgment of
My, Justice Fletcher mho has dismissed the suit with

(1)(1901) L L. R. 25 Bom. 625.  (6) (1860) 20 Bead. 248,

(2) (1877) L. L. B. 2 Calc. 445. (7) (1875) L. R. 10 C. P. 583,
(3) (1876) 1. L. R. 1 Cale, 249. (8) [1908] 1 K. B. 7, 12.

(4) [1893] A. €. 602, (9) (1883) L. R. 23 Ch. D. 743, -
(5) (1793) 126 Eugl. Rep. 476.  (10) [1902] 2.Cb. 182.
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costs. This was done on a preliminary hearing upoun
settlement of issues, and the only question involved is
whether this is a swit for land or other immoverble
property within the meaning of clause 12 of the
Letters Patent. That clause was intended to define
the original jurisdiction of the High Conrt as to suits,
and it empowered the Court* fo receive, try and deter-
mine suits of every description, if, in the case of swifs
Jor land or other inumoveable property, such land or
property shail De sitoated . . . . . within the
local limits of the ordinary original jurisdiction of
the High Court.”

The matter in dispute here relates to a mining
property outside the jurisdiction so defined. But
on behalf of the plaintiff it is contended that having
regard to the pleadings it cannot be said that ib ix
a suit for land or olher immoveable property. Tho
question is what was intended by that expression.
It appears to me that it was not o mere formal test
that was proposed—a test to be determined by the
precige form in which o suit might b framed; but
that regard was to be had to the substance of the
suit, and I cannot help thinking that the particular
expression was used, because there was its equivalent
in the Civil Procedure Code of 1859, section 6. Indeed,
it is a matter of common knowledge that the Secre-
tary of State’s despatch forwarding the Letters Patent
to this Court makes special reference to that circum-
stance. The course of decisions on the Charter shows
that the description cannot be limited to suits for
the recovery of land in its strict sense, and as to that
there can be no dispute: and, running on parallel
lines with that, we find the Code of Civil Procedare
of 1859 developed in 1877, 50 ag to embrace a number
of topics which perhaps would not in strictness be
regarded as suits for land. and it is instructive £
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observe what they ave, They are suits for the
recavery of immoveable property (with or without
rent or profits), suits for the partition of immoveable
property, suits for foreclosure, or redemption of a
mortgage of immoveable property, suits for the deter-
minaiion of any other right to or inlerest in immove-
able property, and sunits for compensation for wrong
to immoveable property. This appears to me to
be in accordance with principles of general if not
universal, application according to which suits for
land in its strict sense must come before the Court
where the land ig situate, The system on which
our procedure is based, the English procedure, regards
a suit for damages for trespass to land in the same
way, and, it is intevesting to hotice that Chancellor
Kent in his commentaries on American Law states
that ‘an injury to veal property is local as to juris-
diction, and trespass on real property situated in
one State cannot be gned for in another” Thevefore,
it seems to me that we are not giving a construction
that is opposed to the general trend of legal thought,
if we hold that suits for lagd at any rate extend
fo a suit of this kind, which is a suit lor compensa-
tion for wrong to land, when, as T hold to be the case
here, the substantial question is the right to the land.
In my opinion, the suit iy one to which clanse 12
of the Letters Patent applies in the gense I have
indicated and therefore it was rightly dismissed.. The
appeal should therefore be dismissed with costs.

WooDprorer J. 1 agree.

Appeal dismissed.
Attorneys for the appellants: Leslie § Hinds.
Attorneys for the respondents : Orr, Dignam § Go.
J..C.



