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Before Jenkins GJ., and Woodroffe J.

1915 SUDAMDIH COAL Co., Ld.

Feb. 4. V.

EMPIRE GOAL Co., Ld.*

Jurisdiction- '̂'' Suit for land or other immovealh property," constfuction 
of—Letters Patent, 1865, cl. 12— Trespass— Compensation for wrong to 
land— Wrongful cutting ^nd removal of coal— Civil Procedure Code 
{Ad Y of 1908), s. ld~Oivil Procedure Code {Act V III of 1859)  ̂
s. 5—V&nue.

Tlie expression “ suits for land or other immoveable property ”  in 
clause 12 of the Charter of 1865 cannot be construed as being limited to 
suits for tlie recovery of laud in its strict sense, but must be coastrucd as 
extending to a suit for coinpensatioa for wrong to land, where the sub
stantial question is the right to the land.

Appeal by the plaint,iS company, (Sudamclili Coal 
Co., Ld.,) from the judgment o! Pletclier J.

Tlie plaintiff company and the defendant company 
wlio Iiave tlieir registered offices in Calcutta were the 
owners of adjoining collieries situate in Sndamdih 
in the district of Manbhooin in the province of Bihar 
and Orissa. The boundary between the plaintiffs’ 
and tlio defendants’ properties was demarcated snper- 
iicially by i3illars. It was alleg<̂ l by the plaintiffs, bnt 
denied by the defendants, that the plaintiffs had left 
as a protection a barrier of twenty-five feet along the 
eastern boundary of its propej'fcy.

The plaintiffs further alleged that in the month 
of Jnne 1913 the defendants cut through the plaintiffs’ 
barrier into their property thereby causing mud 
and water to flow into their colliery, and tha,t the
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defendants had worked and carried away a qiiaiitifcy 1915
of the plaintiffB* barrier and other coaL On the 28fch sodamdh-i
and 29th June a joint survey was held and it was C o a l  C o . ,L d .  

ascertained that the defendn.nt8 had encroached on. Bmp'ihe 

the plaintiifs’ x r̂operty. By reason of the defendants’ C o a l  G o ., L d . 

wrongful acts the working of the plaintiffs’ colliery 
had been seriously affected, and their coal had become 
damaged and water-marked and greatly depreciated in 
value. The plaintiffs claimed the sum of Rs. 2,744 as 
the value of their coal extracted by the defendants and 
the sum of Rs. 50,000 as damages.

In their written statement the defendants denied 
that they had cat through the plaintiffs’ barrier into 
the plaintiffs’ property or that by reason of any 
negligent or improper act or omission on their part 
any mud or water was caused to flow into the 
plaintiffs’ colliery, or that they worked into or carried 
away any quantity of the plaintiffs’ barrier or other 
coal. The defendants further denied that it was 
ascertained by the joint survey that they had en
croached on the plaintiffs’ property, or that the work
ing of the plaintiffs’ colliery had been affected, or their 
coal had become depreciated, by any wrongful act on 
the part of the defendants.

The defendants submitted that this Court had no 
jurisdiction to try this suit, as this suit had been 
instituted for the purpose of getting control of and 
establishing title to land outside its jurisdiction.

The suit was set down for settlement of issues.
On the 25th August 1914, F l e t c h b e  J. dismissed the 
suit on the ground that this Court had no jurisdiction 
to try the case.

His Lordship’s judgment was as follows
“ Tills suit is down for the settlement of issues. The suit has been 

brought by the plaintiff company to recover damages from the defendant 
company. The allegations in the plaint are that the plaintiff coi»paay,,aii4
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1915 the defendant company are the owners of adjoining collieries. The plaintiff
company, alleges that it left a barrier o f 25 feet along the eastern boundary 

C o a l Co L d . property as a protection for its mine. They also allege tliat on some 
y. date between the 16th Jane 1913 and the 1st of July 1913 the defendant

Coâ ^ o^ \ d through their barrier and thereby caused a large influx of mud
and water into the plaintiff oompauy’s colliery whereby the plaintiff company 
suffered'damage. The question therefore is, lias this Oourt jurisdiction to 
try a suit of this nature ? It seems to me that this Court has no jurisdiction. 
The case is a suit for land. I cannot distinguish the present case from the 
decision in Lodna Colliery (7o., Ld.̂  v. Bipin Bihar i Bose{i). The material 
fact in this caso will be whether tlie plaintiff company can prove the owner
ship of the barrier of 25 feet of coal which they allege they left along the 
eastern boundary of their own propQrt3̂  That is the basis of the cause of 
action, no case being set up in the plaint that the defendant company had 
negligently worked their own property ; that being so, the decision in this 
case will involve the trial of the titie to this barrier of 25 feet which it is 
alleged had been left along the eastern boundary of the plaintifi’s property. 
That is a suit for land not within the jurisdiction of this Court under 
clause 12 of the Letters Patent constituting thif! Court. That being so, 
tliis Oourt has no jurisdiction to try this case. The plaint discloses no cause 
o f action which this Court is competent to try. This suit will therefore be 
disnaissed with costs.”

From, this jadgment tlie Siirlamdili Goal Co., Ld. 
appealed.

Mr. J. E. Bagram (with, him Mr. Bucldand), for 
the appellants. The decision of Fletcher J. in this 
case is based on his decision in Lodna Colliery Co., 
Ld. V. Bepht Behari Bose (J.): the learned Judge de
clined jiirisdicfcion on the ground that in England a 
clausum fregit action was regarded as local. In 
British South Africa Company v. Companhia de 
Mocamiiqtce (2) the law was elaborately dlscussed.,and 
the House of Lords decided that a suit for trespas.s in 
Africa could not be instituted in England: that case 
however was not decided on the highly technical 
ground relating to venue which preYailed in England 
and which formerly determined that a suit for trespass
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slioLild be bi'oiiglit wliere the trespass took place ; tlie 
OoiiL’t decliaed ;jaiisdlctioii becaaso it did not take st'MMDra 
cognizance of foreign land la\Trf and conseqnently O o a lC o . ,  L d .  

coiikl not recognise infringements of sncli laws as 
conRtitnfcing causes of action. Now tlie High Goart Ld.
has general jurisdiction and can take cognizance of 
canses of action relating to land in the m ofussll: this 
appears from the circumstance that such a suit can 
be transferred for trial to this Court.

[Jenkins CJ. At the time the Charter was x>assed 
the Co<3e of Civil Procedure of 1859 was in force. The 
section in that Code referring to “ suits for land” was 
subsequently replaced by similar sections in successive 
codes. Section 16 of the present Code describes what 
was meant by “ suits for land.” ]

It is submitted that the Codes subsequent to that 
of 1859 varied the rule therein contained and did not 
enact the section in an amplified form. The mere fnct 
that a question of title may arise for decision does 
not oust this Courfs jurisdiction. Whether this Court 
has jurisdiction or not, depends on the nature of the 
relief sought. .

[WOODBOFFE J. Can you by claiming a particular 
form of relief by a side-wind get this Court to deter
mine a question of title ?]

, There is nothing to prevent me. The Charter does 
not prevent this Court from trying a suit in which an 
issue relating to title arises. The test is whether by 
means of the suit the plaintiff seeks either to acquire a  ̂
right or control over land or any interest in land, or 
to prevent the defendant from doing acts which if 
persisted in, will eventually deprive the idaintif! of 
land or some interest in land. Nearly all the 
authorities become reconciled if this view be adopted: 
iSmt Indian Bailway Co. v. Bmgal Coal COi (1),

(1) (1875) I. L. E. 1 Gale. 95.

m
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1915 Delhi if London Bank  v. Wordie (1), Kellie v .  Fraser 
StrruMiii (2) where the Court enforced an award affecting land 

C o a l Co., L d . Darjeeling, Sremath Boy  v .  Gaily Doss Ghose{^'), 
EMpinE whicli waa a suit for specific perforinance, Peary 

C o a l Go., Lc. ]{ohim  Ghosaul v. Earan Ohunder Gangooly (^), 
where a claim for damages for trespass to land, was 
held not to be a suit for land.

[Jenkins CJ. That was a Small Cause Court suit 
and the decision depended on the consideration of the 
particular sections ol; the Small Cause Courts Act.]

See also Krishna Prasad Nag v. Maizuddm 
Biswas (5), Land Mortgage Bank v. Siidurudeen 
Ahmed (6), which was a vendor’s suit for specific 
perloi'hiance oE a contract for the sale of land and for 
damages for breach of such contract, where the deci
sion turned oji the nature of the relief sought,, 
Bapiiji liaghunath v. Kumarji Edulji Umrigar (7). 
Gfis'p V. Watson (8) was a decision under the Civil 
Procedure Code and is only an authority for the 
proposition that a claim for damages is not enforce- 
abie by pej'sonal obedience. If the Code requires that 
the infriugemenfcs of rights to immoveable property 
should be redressed locally, it does not follow that 
the Charter regarded suits for compensation for in
fringement of such rights as suits tor land. In Bag- 
ram v. Moses (9), the Court exercised jurisdiction.

[Jenkins OJ. That was a decision of the Supreme 
Court, which exercised the jurisdiction of an English 
Court.]

It has always been treated as an authority. In the 
case of a nuisance, thia Court exercised jurisdiction,

(1) (IB76) I .  L. II. 1 Calc. 249. (5) (1890) I. h. B, 17 Oalo. 707.
(2) (1877) L L. 11. 2 Calc. 445. (6) (1892) I. L. R. 19, Oalp. 358.
(3) (1B79) I. L. fi. 5 Calc. 82. (7) (1890) I. L, R. 16 Bom. 400.
(4) (1886) X. L. R. 11 Galo. 261. (8) (1893) I. L. R. 20~0ale. 689:

(9) (1863) 1 Hyde 284.
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tlioiigh the laud was in Howmli: Enjmohun Bose v.
East Indian Bailway Co. (1), Halford v,  ̂ ast Indian sd d a m d ih

Raikuay 6’’o. (2), Ckintaman Narayaii v. Madliavrao Coal Co., Ld.
Ven1{atesU (H). EiigUsh Gciiirts toi'eclose l,iuicls out- Empibe 
side tlie JiirMictiori: Paget Y.Ede (4). The disfciiic- 
tioii ill England between local and transitory actions 
has no application iiere. The English syrifcem in higliij 
technicaL EnleB regarding Yenue and choice ol!
Coiirt!̂  in wliich suits should be broiLghfc were iieciiliar 
to the English system: Smith’s Leading Gases, Uth 
edition, Yol. I, p. 608, per Lord Mansfield in Moslyu 
V. Fabrigas (5), also Shelling v. Farmer (6), Lodna 
Colliery Co., Ld,, v. Bipin Behari Bose (7) on which the 
decision in the present case is based is distinguish
able: the fiuestion oi; possession was bona fide in issue 
in that case. On a proper construction of the pleadings 
in the present case, no question of title or possession 
is put in issue. The defendants deny having cut into 
the plaintiffs’ barrier : this denial assumes that the 
barrier was the plaintiffs’, and relates to the factum of 
cutting into it. The demarcation by boundary pillars 
is admitted by the defendants: the only question to be 
ascertained is whether the underground workings of 
the defendants are on this side or that of the line of 
pillars. In Juggodumba Dossee v. Piiddomoney Dosm
(8) jurisdiction was exercised on the ground that “ no 
provision of any land is claimed and no decree bearing 
directly upon land or any interest in land has been 
given.”

Even if it be held that a suit for compensation for 
trespass to land is a suit for land, the plaintiffs were 
entitled to a decree for the value of their coal removed

(1) (1872) 10 B. L. R. 241. (5) (1774) 1 Oowp. 161.
(2) (1874) U  B. L. B. 1. (6) 1 Sbmige 645.
(3) (1869) 6 Bom. H. C. ipp . 29, (7) (1912) I. L. l i  39 Calc. 739.
(4>(1874) Jj. E. 18 Eq. 118. (8) (1875) 15 B. h, R.;318. B ik .
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1915, by the defendants. Tliis is a cause of action in trover 
SaDoiDiii  ̂ never been regarded as local: see

CoiiCo,iiD. Halsbiiry’s Laws of England, Vol. XX,i)p. 538, 1372,
Empire 1376, also Powell V. Bees (1). The clrciiai'

Goal Go,, Lp. stance that in order to giye effect to a claim for money, 
clie title of land may he required to be incidentally 
decided, does not make the suit one for land.

Sir 8. P.Sinha (vyith him Mr. A. K.Sinha), for the 
respondents. It is trne the defendants admit that the 
boundaries between the properties are demarcated 
by pillars, but the pillars are wrongiy shown on
the plans. The boandaries are in dispute. The ex*
pression “ suits for land or other immoveable proi^erty 
in clause 12 of the Charter has the same wide sigai- 
ficance as in section 16 of the Code and includes all 
suits mentioned therein [Nalum Lakshimikantham v. 
Krishnasawmy Mudaliar (2)] with the possible ex
ception of clause (/). A distinction is drawn be
tween local and transitory actions in the Code—the 
former referring to land, the latter including other 
actions. Actions of a “ reaU’ nature fall within 
tlie purview of section 16 of the Code—'actions of a 
transitory natare undei’ section 20. At the time of the 
passing of the Code of 1859 and the Charter of 1861, a 
distinction was deawn between local and transitory 
action in England and it was this distinction which 
it was intended to impress on the Code and the. 
Charter. “ Saits for land ” must mean suits of a local 
nature, which must be brought where the venue is. 
The principle of the distinction has greater force in 
this country than in England, as here the High Court 
has no jurisdiction over land say in Manbhoom, 
whereas in England, the King’s Courts of Justice have 
Jurisdiction over all land in England. In British
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South Africa Coynpany v. Oomixmhia de Mocam-  ̂ 1915
hiqtie (I), the plaiiit.iffs rested their case on a claim for Slthamdih 
chimages, adiiiitbiiig ihat they could not get a declara- C o a l  Co., Ld. 

tion o£ title to land. The suit was disuiiHsed. This bmhre
Court has no iiiow jiii'isdicUoii over land in ]\raiibhoom C oa b C o ., Ld. 

thaii the English Ooart had Jurisdiction over land in 
South Africa. In view of the English axithoritieB, it 
cannot be contended that clause 12 of the Charter 
cannot include the class of suits indicated, by sub- 
clause (e) of the Code, namely, suits for coaipensation 
for wrong to immoveable property: see Vaghoji v.
Gamoji{%). The argument that so long as the Co art 
can act i?i persoyiam, it has jurisdiction, is unsound .
even English Courts of Equity refused to recognisc
that doctrine. Equity did not give relief in personam 
unless prioi'ity was established by contract, fraud or 
trust. Section IB of the Code reproduced the law 
governing the Jurisdiction of the English Courts even 
after the extension of the Courts of Equity. The 
Jurisdiction of the High Court on its Original Side, 
under clause 12 of the Charter, is the same as that of 
Mofussil Courts under section 16 of the Code and the 
same as that of English Courts. The earlier authori
ties are discussed in Zulekabai v. Ehraidm Saji 
Vj/ecUna (3). The substantial question in dispute, in 
the present case, is whether the strip of coal land 
which Mie defendants are working, belongs to them or 
the plaintiffs. Is that not substantially a suit for land ?
It does not alter the nature of the suit, by the plain
tiffs purporting to claim not the land, but the price 
of the land. Ehrahim Ismail Timal v. Proms 
Qhmider Mitter (4) is a direct authority for the propbsi" 
tion that no suit will lie where damages are claimed 
for trespass. The last mentioned case supplies the 
answer to the argument based on assumpsit.

(1) [1893] A. C. 602. (3) (1912) I'. L. B. 37 Bon
(2) (1904) L U R. 29 Bom. 249.̂  (4) (l908> I. L. K.̂ 36 Calc u9
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.1915 [Jenkins OJ. referred to Vinayak v. Krishnarao

(1)0SUDAMDIH

Goal Co, Ld. Kellie v. Fraser (2) is not in conflict with Delhi 
E m p ir e  London Bank v. Wordie (3): see Woodrote’s

Coal Co., ld . q \^[{ procedure Code, p. 157, note i .

Mr, Bagram, in reply. In British South Africa 
Oompamj v. Compcaihia de Mocambiqae (4) the reason 
wliy the House ot L o r Is dismissed the suit was that 
tlie English Court would not assume junsdiction in 
tbe case of an invasion ol right depending on a 
foreig'ii rule of Jaw affecting land, siicli right being 
unknown to the Eiiglisli law: the Lord Chancellor 
adopted the argument of Sir H. James that it was a 
matter of procednre,

[Jenkins O.J. It appears to me that the test 
proposed by claase 12 is not one of form but one of 
substance. A suit brought in trespass for the purpose 
o[ having title to land tried, is a suit for hind.]

In Jklerton v. llderton ih) tlie English Court enter
tained a suit for dower, although incidentally it had to 
decide the issue of the validity of a Scotch niairiage : 
see also Norris v. Gham'bers(Q). In. passing the Charter, 
the Legislature intended to distinguish not between 
local and transitory actions, but between real and per- 
sonal actions. Whitaker v. Forbes (7), Sydney Muni- 
cifal Council v. Bull (8), In r& Hawthorne, Graham 
V. Massey (9), 2 Diider v. Amst^rdamsch 'trustees 
Kantoor (10) were also referred to.

J e n k in s  CJ. This is an appeal from a judgment of 
Mr. Justice Fletcher M.ho has dismissed the suit with

(1) (11)01) I. L. 1125 Bom. 625.
(2) (1877) I. L. R .‘2 Calc. 445.
(3) (187G) I. L. R. I Calc. 241
(4) [1893] A. G. 602.
(6) (1793) 126 Eugl.Sep. 476.

(6)(18G0)29 Bead. 24'i
(7) (1875) L. R. 10 0. P. 583.
(8) [19081 1 K .B ,,7,12.
(9) (1883) B. 23 Oh. D. 743;

( 10) [1902] 2.CI1. 132. .



costs. Tills was iloiie on a preliiiiiiiary lieai’iiig upon 
settlement of issues, and the only question involved is Sumawn 
whether this is a suit for land or other wimoveahh C o a lC o .,L i> .  

property within the meaning of clause 12 of the Empibe

Letters Patent. That clause \ T a B  intended to define C o a l  Co ., l d .

the oiigimil jurisdiction of the Higii Coiirt as to suits, Jenkins c.J . 

and it empowered the Court “ to receive, try and deter
mine suits of; every description, if, in the case of suits 
for land or other immooeahle property, such land or 
property shall be situated . . . . .  within the 
local limits of the ordinary original jurisdiction of 
the High Court.”

The matter in dispute here relates to a mining 
property outside the jurisdiction so defined. But 
on behalf of the plaintiff it is contended that having 
regard to the pleadings it cannot be said that it is 
a suit for land or other itnmoveahle property. The 
question is what was intended by that expression.
It appears to me that it was not a mere formal tost 
that was proposed-—a test to be determined by the 
l)recise form in which a suit miglit ba framed; but 
that regard was to be had to the substance of the 
suit, and I cannot help thinking that the particular 
expression was used, because there was its equivalent 
in the Civil Procedure Code of 1859, section 6. Indeed, 
it is a matter of common knowledge that tlie Secre
tary of State’s despatch forwarding the Letters Patent 
to this Court makes special reference to that circum
stance. The course of decisions on the Charter shows 
that the description cannot be limited to suits for 
the recovery of land in. its strict sense, and as to that 
there can be no dispute: and, running on parallel 
lines with that, we find the Oode of Oivil Procediire 
of 1859 developed ill J877, so as to embrace a ntiial)e  ̂
of topics which perhaps would hot in strictness fe  
regarded as suits for land, and it is insttttclW ^
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1915 observe what they are. They are suits for tlie 
SuDmtm recovery of immoveable property (with or without 

Go a l Co. ,L t>. i« y n t  or profits), suits for the partition of immoveable 
empibi? foi’ foreclosare, or redemption of a

C oiiC o., Ln. inortgage of immoveabJe property, suits for tlie deter- 
Jeskiks c.j. miiiaiioii of: any other riglit to or interest in immove

able property, and suits for compeasation for wrong 
to immoveable property. This appears to me to 
be in accordance with principles of general if not 
universal, application according to wliicli sitUs for 
land ill its strict sense must come before tlie Court 
w"he]-e the land is situate. The system on which 
our procedure is based, the English procedure, regards 
a suit for damages for trespass to land in the same 
way, and, it is interesting to iiotice that Chancellor 
Kent in his commentaries on American Law states 
that ‘ an injury to real property is local as to juris
diction, and trespass on real property situated in 
one State cannot be sued for in another.’ Therefore, 
it seems to me that we are not giving a construction 
that Is opposed to the general trend of legal thought, 
if we hold that siiitn for laŷ d at any rate extend 
to a suit of this kind, which is a suit for compensa
tion for wrong to land, when, as I hold to be the case 
here,-the substantial questioa is the right to the land. 
In my opinion, the suit is one to which clause 12 
of the Letters Patent applies in the sense I have 
indicated and therefore it was rightly disniissecL The 
appeal should tlierefore be dismissed with costs.

WOODEOPFB J. I agree.

Appeal dismissed.

Attorneys for the appellants: Leslie ^ Hinds.
Attorneys for the respondents : Orr, Dignam if 0o.
J.,e.
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