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Mahomedan laic—Wakf—Gonstihition o f imhf hy deed o f trust Objects 
cJiaritaMe and religions— Validity of wal'f.

Where with the object o£ dedicating a house to the service of the Traaius, 
Hassan and Hussain, and for otlier religious purposes, the settlor had con
veyed the house to his grand-dauglifcer and his graad-son on trust for the 
proper observance of tiie objects mentioned in the deed :—

Eeld, that tliere was avaiid wakf.
Delroos Banuo Begum v Ashgur Ally Khan (1) discussed.
Phul Chand v, Ahhar Yar Khan (5*), Biba Jan v. Kalb Husain (3), 

Mazhat Husain Khan v. Ahditl Sadi Khan (4) referred to.

A p p e a l  by tbe plaintiff, Ram Oiiaraii Law, fi'om 
the jiulgmeiit of Imam J.

This appeal arose out of an action brought by the 
plaintiff, which raised the question of the validity ox 
otherwise of a deed dated the 15th July 1864 purport
ing to be a deed of wakf. The material facts are fully 
set out in the judgment of Imam J. which was as 
follows

Imam J. I n  thia suit the plaiotifE seeks declaration of his title to, and 
possession over a half share iu premises No. 63, Dhurrumlolla Street, iu the 
town of Calcutta and a consequent partition of the sal4 premises. The facts 
material to this case are shortly these ; One Prince Syeduddin, a Mahomedan 
of the Sunni sect, owned and possessed .several valuable properties’-in 
Calcutta, one amongst them being the premises of which a half share is in 
suit, tie conveyed the said premises to his graud-dlaughter Sahehzadi 
Fatima Begam and his grand-son Piazuddin under a deed of waqf dated
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1915 tho l5th day of July 1864, tlie purpo.se of tlie dedication being stated in
■ the deed to be “ service of Imam Hassaia audHassanand far religiouB

L a w  purposes ” IB the manner mentioned in the deed. The direction to Fatima
D. Begam and Mazaddin and to their successors in the trust under the ondow-

F a t d ia  juent is to apply tho rents and profits of the premises after defrajdng the
cost of collection and repairs “ to the due and proper observance of the 
annual Mahomedan festival of the Mohorruiu.”

On the 20t;h September 1907, Fatima Begam mortgaged a lialf share 
of the premises to the pLnintiff for the consideration of Rs. 16,000 advanced 
to her by the latter. The debt not having been repaid the plaintiff sued 
Fatima Begam on the mortgage and obtaining a mortgage decree purchased 
the half share of tlie promises at the execution sale. Before the sale Nurul 
Huq, a son of Fatima Begam, addressed a letter tlirough his attorney to the 
Eegistrar of this Court requesting him to notify totljc intending purchasers 
at the sale Nuriil Hnq’s protest that the property was a waqf and that 
Fatima Begam had not a saleable interest. The plaintiii having failed to 
secure possession of the half share purchased by him has instituted this suit 
against Fatima Begam, Nurul Huq her sou and the, other defendants who 
are the descendants of Fiazuddin. The suit, tiowever, has been contested by 
the defendants otlaer than Fatima Begam and Nurul Huq, The plaintiff’s 
contention is that the deed o£ the l5th August 1864 though on its face 
purporting to dedicate the property as waqf to reiigionB uses was in effect 
a deed of gift, tlie donor having adopted the device of a ^Yaqf in order to 
preserve the property for the benefit of the donees. The contesting defend
ants assert the validity of the alleged waqf and deny the plaintiff’s title 
to a moiety of the premises. There is only one issue that is material to 
the decision of tiiis case, namely, whether the deed of the 15th July 1864 
is valid and operative as a deed of waqf. For the plaintiff two objections 
are taken to the deed (i) that the object o f  the waqf is not valid under 
the Mahomedan Law, (ii) that the’ conveyance was in reality a g i f t ; dedi
cating Ihe property “ in the way of God" not being the intention o f the 
donor. It is contended for the plaintiff that in the deed there Is no indica
tion that a general benefit was intended to be conferred on the Mahomedan, 
public and a reference has been made to the case of Delroos Banoo Begum 
V. Nawal 8yud Asligur Ally Khan (1) in support of the proposition tliat 
the observance of the Mohorrum by a Mahomedan is a matter essentially 
of a private character. I cannot- accede to the proposition in the general 
way it has been put. If the obaervancs of the Mohurrum entails the ' 
feeding of the poor and distribution of alms to the needy, as it ' 
undoubtedly doe ,̂ the dedication of the property to such use conStitu- . 
ted the service of man and the good of humanity, though to a, limited
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section. Apart from the help to the poor and the needy, the commemora- 1915
tion of the historic events of Karhala keeping alive as it does some o f the 
best tradition of Islam is to my mind as good a purpose as the followers of 
a faith can have. I see in it the visualisation of the grandest examples of v-
courage and endurance and all that is heroic in man from the pages of 
Islamic history and 1 think it would be v.-rong to eschide it from objects 
valid for waqf. In the case of Delroos Bauoo Begum v. Nmvah Ashgur 
A lly  K han  (\)̂  the  decision rested on coupiderafious that do not affect the 
present case. The Imambara in that case was a part of the private dwelling 
house o f the Begam ; in the present instance there is not the maintenance of 
the Imambara attached to a private house that is tlie purpose of tlje waqf, 
but it is the keeping up of the Mohurrum as an institution with all its uioral 
effect on the general Mahomedan public. The contention that Prince 
Syeduddin adopted the device of a waqf and in effect made a gift is not 
borne out by any of the circumstances of tiie case. The value o f the 
premises, half of which is in suit, was admitted to be Ks. 14,300 only in 
1864. Tlie Prince about that time made certain dispositions of hia other 
properties of the value of more than B.s. 58,000 in favour of Fatima 
Begara and Fiazuddin and the deeds relating to these properties do not show 
that he adopted any device to preserve them for hid grand children for all 
times. Had It been hia intention to tie up the properties for their benefit by 
a device, we should iiave had a waqf of all the properties and not merely of 
the premises in suit. I hold that tiie deed of the 15th July 1864 is valid 
and operative aa a deed of waqf. In this view, Fatima Begam had not a 
gaieable interest in the property and the plaintiff by his purchase obtained 
no title to it. The suit is, tlierefore, dismi!3!j3d with costs on ncale No. 2, in
cluding reserved costs, if any.

The plaliiti-ffi appealed.

Mr, B. Ohakarvarti (witli liim Mr. B. K . LaMri 
and Mr, N. Ghattak), for the appellant, contended 
that although the deed of the 15th July 1864 purported 
to dedicate the property as wakf to religious uses, it 
was in effect a deed of gift. The device of a wakf had 
been adopted in order to preserve the property for the 
benefit of the donees and was invalid. Moreover, the 
disposition did not constitute a wakf: see Delroos 
Banoo Begum v. Ashgur Ally Khan{l).

Mr. A. Easul (with him Mr. Z. Ati and Mr.AsJiraf
(1) (1875) 15 B. L. E. 167.
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i9i5 AU), for the respondents. The case of Delroos Banoo 
Begum v. Aslujur Alhj Klian{l) has no application. 
There i.s no objection to the creation of a wakf by a 

Fatima deed of trust : see Bislien Ohand Basawat v. Nadir
Beoam. Hossein(%). He also referred to, among others, the

eases of Phul Chand v. Akbar Tar Khan (3), Biha 
Jan Y. Kail) Husainii), and Mazhar Husain Khan y. 
Abdul Sadi Khan (5).

Cur. adv. vult.

J e n k in s  C.J. The question involved in this appeal 
is whether a Mahomedan lady, Shahebzadi Fatima 
Begam, had a saleable interest in a moiety of premises 
known as No. 63, Dhurmmtollah Street which the 
pJaintiffi claims to have bought in execution of a 
mortgage decree in Suit l!To. 527 of 1908.

The suit has been dismissed by Imam J., and from 
his judgment the plaintiif has appealed.

The decision of this suit depends upon whether or 
not this property has been validly dedicated as wakf 
or not. If it has, then the suit inust fail.

The dedication is said to have been effected by a 
document of the 16th July 1864. It is in the form of an 
English Indenture and is expressed to be a conveyance 
to Fatima Begam and Fyezuddin, their heirs rei>resent- 
ati'ves and assigns, of the entirety of the premises now 
in suit, upon trust that they the said Fatima Begam 
and Fyezuddin their heirs or representatives or , other 
trustees or trustee for the time being should from time' 
to time demise the said hereditaments and premises 
to such persons or person on such terms and at such 
rent as they should think fit, and should from time to 
time appoint such person or persons to act as sircars

(1) (1875) 15 B. L. R. 167. (3) (1896) I. L R. 19 A ll 211.^
(2) (1887) I .L. R. 15 Calc. 329. (4) (1908) I. L. K. 31 All. 136.

(5 } (1 9 1 i)L L .R .3 3  All. 40D,
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or a sircar in the collection of the said rents as they 
should think fit with full power to discharge such cuabam 
sircars or sircar and to appoint others or another in 
his place and should apply the rents and profits of the P a t im a

said hereditaments and premises first in payment oi 
the expenses of the collections of the said rents and J e k k lv r  o .J .  

profits and of the management of the salary of the 
said sircars or sircar and otherwise and of the 
execution of the trust and next in payment of the 
expenses of the repairs of the said hereditaments and 
premises and should apply the surplus of the said 
rents and profits after making the payments aforesaid 
in the due and proper ohservance of the annual 
Muhomedan festivals of the Mohorrum.

Fatima Begam is the defendant of that name. 
Fyezuddin is dead, and the other defendants are his 
representatives.

On the 20tli of September 1907, Fatima Begam 
executed a document by which there was expressed 
to be mortgaged to the plaintiff the half share now in 
suit, it being recited that she was absolutely seized 
and possessed of or otherwise well entitled to that 
half share.

It was on the basis of this mortgage that the decree 
was passed, in execution of which the plaintiff claims 
to have purchased this half share.

Fatima Begam has appeared in the suit and put in 
a written statement alleging the wakf character of 
thfe property. She has, however, taken no part in the 
discussion before Imam J- or this Court. The other 
defendants have appeared and contested the plaintiff’s 
claim contending that the property is wakf, or that' 
at any rate what they describe as their mOiety is 
affected by the mortgage and consequent sale. It is 
unnecessary to discuss any technical defect there may 
be in the form of the suit; the SEbstantial question is
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1915 wlieolier tlieue has been a valid dedicatioJi or not, and
r.\m'ohTra>j fouglit

L'iw before us.
FiTiMA The plaintiff has urged many objections to the 

validity of the wakf.
J e n k in s  C .J . The first point made is that the gift was to Fatima 

Begam. and Fyezuddin on a condition, and that is in
operative because the Mahomedan law does not permit 
a condition to be attached to a gift. The recital to the 
deed, however, makes clear the executant’s purpose, 
for it runs in these terms, “ whereas the said Prince 
Mahommed Syeduddin is seized of or entitled to the 
hereditaments and premises hereinafter described for 
an absolute estate of inheritance and he is desirous of 
dedicating the same to the service of Imam Hassan 
and Imam Hussein and for religious purposes in the 
manner hereinafter mentioned.”

The object of the gift is plain, and the introduction 
of trustees is merely the employment of machinery 
whereby the gift is carried into effect. The trustees 
are not donees, and it would be far too narrow a 
view to hold that the gift is vitiated by a condition. ̂ 
Mr. Chakravarti would go the length of contending 
that all gLlts through the instrumentality of trusts 
are bad. It would be difficult to reconcile that view 
with the language of the High Court and the Privy 
Council in Bishen QhandBasawat v. Nadir MosseinQ.)- 

In my opinion this objection fails, and I hold that 
the provision in favour of the due and proper observ
ance of the annual Mahomedan festival is not invali
dated by the introduction of trustees as part of the 
machinery for carrying it into effect.

But then it is contended that the disposition does 
not constitute a wakf, and Mr.. Chakravarti has relief 
on the decision of Delroos Banoo Begum v. Nawal)
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8yud. Ashgur Ally Khan (1) as conclusive, in his 9̂̂ 5 
ftwoui’. But tills argument appears to me to resC on a qhakan 
misreading of the judgments of the High Oonrfc and 
the Privy Council in that case. f  atou

The defendant there dedicated the whole of her 
property in perpetuity and provided that the income Jemkins C.J. 
derived from the endowment, after the payment of the 
Government revenue, should be divided into twenty- 
eight parts, fifteen parts whereof should be applied 
to the expense, of the fatiha of Mahomed and the 
Imams, as well as to those of the first tea days of the 
Mohorrum and all the holidays, and the repairs of the 
Imambara and the tombs; seven parts should be 
Teceived by the amlhas and servants, whose names 
should be inserted at the foot of the document in 
question or any other document bearing the defend
ant’s seal and signature and which the said servants 
might have in their possession, some from generation 
to generation, and the others as long as they retain 
service; and the remaining six parts should be received 
by the mutawalis, i.e., the defendant and her co-muta- 
wali.

The plaintiffs as members of the Mahomedan 
community sued the defendant as the mutawali of the 
endowment for her removal from that office on the 
ground of misfeasance with the wakf estate. Leave to 
institute the suit was obtained under Act X X  of 1863.

It was objected that there was no jurisdiction to 
grant leave, as the alleged endowment did not come 
within the scope of the Act, that there was no inten
tion of creating an absolute wakf, and that the defend
ant was not aware of the contents and legal effect of 
the deed at the time of its execution. The other 
defences need not be noticed. In the Court of first iiin 
stance the plaintiff’s suit was decreed. In the 

(1.) (1875) 15 B. L. E, 167,
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1915 Court this decree was reversed and the suit was dis-
KAH"ceABAN i^issed oji the ground that the appropriation was not

Law of a public character and that Act X X  of 1863 did not
Fatima appij it. It followed that the Judge had no autho-

‘ plaintiff leave to sue and that his deci-
JenkinsOJ. tion was ultra vires.

But while the learned Judges determined that 
there had been no grant of land for public purposes 
within the meaning of the Act read in the light of 
Regulation X IX  of 1810, they by no means decided 
that the dedication did not constitute a wakf. On the 
contrary the Court agreed in thinking that so far as 
words went it was a wakf which would have bound 
the appropriator, but held in view of the dedicator’s 
position as an illiterate and prejudiced woman with 
no professional assistance, that the dedication was 
not binding.

This is made abundantly clear by the concluding 
words of the judgment where it is said,—“ As to the 
objections raised by the defendant that the wakf was 
indefinite and void, I think it enough to say that it, in 
my judgment, fully answered all the requirements of 
the Imameea Law, and that if it had been really and 
knowingly executed it would have bound Delroos 
Banoo Begum without the power of revocation.

The case was taken on appeal to the Privy Council 
[see Ashyar AH v. Delroos Banoo Begtmi (1)] and the 
judgment was affirmed on ground that the dedicator 
was not bound by the deed, as the precautions re
quired in the case of pardahnashin executants were 
liot observed.

There is, however, no trace of any suggestion that, 
apart from this, a wakf was not legally constituted, 
rather does the judgment indicate that its validity, 
apart from the executant’s incapacity, ŵ as questioned.
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I, tlierefore, see notliing in this case that tells I9i5
against the yalidity of the endowment now in qaestion, eamChaban
and, if anything, it is an anthority in its favour.

And in snpport of the view that a wakf was legally fatima
constitnted, reference may be made to Fhi/l Chand v.
AJthar Yor Khan U), Biba Jan Kalh Huscdn je.vkini? C.J. 
Mazliar Husain Khan v. Abdul HadiKhan(B).

Nor do I think that it is made out that the deed 
of the loth July 1864 was a colourable transaction; 
indeed, the plaintiff cannot well contend that it was 
fictitious or had no operation, for his suit is one for 
partition, and it is only by virtue of this deed that 
any of the defendants acquired any interest in the 
property that would snpport a suit for partition.
Equally futile is any argument which depends on 
the contention that the earlier release is open to 
attack.

The result then is that, in my opinion, a valid 
wakf was legally constituted and that the employment 
of trustees for the purpo.se of carrying it into effect in 
no way prejudiced the dedication.

I therefore hold that the snit was rightly dis
missed, and that this appeal too must be dismissed 
with costs.

WOODEOFFE J. I agree.

A ppeal dismissed.

Attorney for the appellant: N. C. Mandal,
Attorneys for the respondents: Akim & Ncm;

Hari PadaBuU.
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