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Before Coxe and Richardson ,)J.

SHEONANDAN LAL ^
V. Nov. 25.

ZAINAL ABDIN.*

Dehl— Charge—Ansignraent— Transfer of Property Act { I V  o f  iSS5),  56i

sub-g. (4).

There is no authority for tiie contention that a charge sncU as the one 
mentioned in h. 55, siib-s. { i )  of the Transfer of Property Act, is merely a 
personal riglit wliich cannot be transferred to an assignee. The debt could 
undoubtedly be transferred and tiiere is no reason why the security for the 
debt sliouid nut also be traBsferred svitb it..

Rari Ram v. Denaput Singh (L) and Moti Lai v. Bhagtoa?i Das (2) dis­
tinguished.

Second A ppeal by Slieonandan Lai, the defend­
ant No. 2.

Tills appeal arose out of a suit to recover 1,600 
rupees with interest by the sale of 3 annas and odd 
share of niouza Bum Duma. Originally it appears 
that Hafiz Ashraf Hnsaiu, paternal grandfather of the 
present plaintiffs, was a plaintiff with them and claim 
was made by him and the present plaintiffs Jointly.
He (lied during the pendency of the suit and on his 
death his son Abdul Rawoof and his danghteis, BiM 
Sagheran and Bibi Soghra, were added as defendants 
l^os. 5 and 7. Bibi Azizan is another daughter of 
Hafiz Ashraf Husain but she has been a defendant 
ever since the filing of the Kuit.

® Appeal from Appellate Decree, No. 245 of 1911, against the decree 
of H. Poster, District Judge of Saran, dated Sept. 24,1910, modifying cue 
decree of Baroda Prosad Roy, Jiunsif of Ohapra, dated Feb. 26,1910.

(1) (1882) I. L .'k  9 Gale. 167. (2) (1909) 1 .1 . R. 01 All, 443.
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1914 Asiiraf Husain’s son Abcliil Hiiq, late father of tlie 
Shê pas present plaintiffs, and Asbraf Husaiji himself executed 

laf, a registered sale deed, dated the 5th ol November 1902,
Zainai. faYOiir of defendants Nos. 1 to 3 conveying 3
Abdin annas and odd share of mouza Dnin Damn to them for 

Ks. 2,000. Out of the considerat\on money Rs. 500 
passed at the time of the execution of the deed and 
Rs. 1,500 was kept in deposit with the pni-chasers, the 
defendants Nos. 1 to 3, in order to pay up two debts, 
namely, Rs. 500 to Nural Huq and Rs. 1,000 to Mohamad 
Kazlni who held possession of mouza Mohamadpur 
Grhalib and Gopepur Katsa as mrpeshgiclar upon 
a registered mortgage deed byway of conditional sale 
executed by Hafiz Ashraf Hnsain. Rupees 500 has 
been paid to Nunil Huq and the allegation in the 
plaint is that Rs. 1,000 was not paid to Mohamed 
Eazim and hence the fsuit as originally framed for
recovery of the money by the sale of the property,
part o£ the consideration of the sale of which was the 
money alleged to be due, under section 55 (4) (bj of the 
Transfer of Property Act. Interest has been claimed 
on the money by way of the annual profit alleged to 
be Rs. J20 per year which the original plaintiffs would 
have derived from Mohamedpur Ghalib and Gopepore 
Katsa had it been redeemed with the sum of Rs. 1,000 
by payment of the same to Mohamed Ivazim.

After the execution of the sale deed in favour of 
the defendents Nos. I to 3, Asliraf Husain executed a 
registered sale deed dated the 24th of March 1904 in 
favour of his daughter Azizan Bibi, defendant No. 4, 
in the suit which jpurported to convey Mohamedpur 
Ghalib and Gopepur Katsa to her. It was alleged in 
the original'plaint that the deed was a henami one 

: .executed for family purposes without any considera­
tion and that the defendant No. 4derjved no interest 
under it.
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Before the iiiBfcitiition of the siiifc u notice is alleged 
to have been served on the defendants, Nos. 1 to 3, for sheonatoan 
payment of the sura of Rs. 1,000 witli interest bn.t no 
reply is alleged to liave been received.

When Abdul Hiiq died on the 7th of April 1907 
after the service of the notice, the pi'esenfc plaintiffs 
joined with their paternal grandfuiher Hatiz Asliraf 
Hnsain in bringing this suit and jointly claimed the 
money. After the death of Hafiz Ashruf Hasain, 
daring the pendency of this suit, a petition to amend 
the plaint was filed in which there was mention oE a 
registered laclavi deed dated the 1st of August 1905 
executed by Hafiz Ash raf Husain in favour of his 
son AbdnV Haq_ father of the pi'esent plaintiffs. By 
this deed Ashuaf Husain disclaimed interest in 
the sum of Rs. 1,000 kept in deposit with the 
defendants Nos. 1 to 3 in favour of his son Abdul Huq.
According to that petition the defendants No,-!. 5 to 
7 have been added and the case of the present 
plaintiffs is that as Ashraf Hnsain inherited a siKitli 
share of the money from Abdul Huq after his death 
and as the defendants Nos. i to 7 have inherited the 
sam.e one-sixth share after the death of Ash raf Husain 
they the present plaintiffs are entitled to get fi '̂e- 
sixths of the money claimed.

The defendants Nos. l a n d 3 and 5 to 7 did not 
appear to contest the plaintiffs’ suit though they 
were duly sejved with summons. The defendant 
No. 2 filed a written stafcemeat and so did the defendr  ̂
ant No. 4.
, The defendant No. 2 contended that the cause of 

action, as alleged in the plaint, was incorrect; that 
the plaintiffs had no cause of action; that the suit, 
was not maintainable as the plaintiffs brought it- 
without taking a succession certificate; that the plaint- 
iif’ssuit was barred by limitation; that the sale deed
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1914 execatecl by Hafiz Ashraf Hussain, in favour of Azizan, 
She^dan defendant Isfo. 4, was not h&nami and witlioiit 

consideration as alleged in the plaint; that the laclavi 
Zimki, iqrarnama executed by Hafiz Ashraf Husain in faYOur 
Abdin. plaintiff’s father was fraudulent, the execatant

having no right to Mohamadpur Ghalib and Gopejmr 
Katsa at the time of the execution of the iqrarnama 
aforesaid; that the plaintiffs had no right to the money 
chiimed; that before Bhado 1310 F. S., the due date for 
payment of Rs. 1,000, Mohamed Kazim died; that the 
heirs of Ashraf Hufsaiu did not taiie out succession, 
certificate and so the money could not be paid to 
them; that Ashraf Husain was informed of this and 
he subsequently sold his interest in Mohamadpur 
G-halib and Gopepore Katsa to his daughter, defendant 
No. 4; that the sum of Rs. 1,000 was subsequently paid 
to the defendant No. 4 by the defendant No. 2 and that 
the plaintiffs are not entitled to any relief.

The defendant No. 4 in iiis written statement sup­
ported the defendant No. 2 who purchased defendant 
No. 4’s interest in Mohamadpur G-halib and Gopepur 
Katsa by a registered sale deed.

The plaintiffs subsequently took out succession 
certificate.

The Court of first instance decreed the suit in part 
for Rs. 1,597-8 with costa in proportion and future 
interest at 6 per cent, per annum until realization as 
against the defendants Nos. 1 to 3 only and the amount 
decreed was allowed to be recovered by sale of 3 annas 
of mouza Dum Duma.

Against this order of the Munsif the defendant, 
Sbeonandan Lai, appealed to the District Judge of 
Saran. The appeal was allowed in a modified form. 
The phiintiffs were allowed Rs. 1,000 with interest; at 
dper cent, from tiie 5 th of November 1902 to the date 
of payment.
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In default of the defeiidaiifcs Nos. 1 fco 3 paying this 
amoiint with costs within six months from date of s h e o n a n d a n  

decj*ee the share of Monza Dam Dnnia was to be put to 
sale and the proceeds appropriated to the liquidation Zaikal 
of Rs. 1,000 plus interest at 6 per cent. Abdin.

Hence this second appeal on behalf of Sheonandan 
Lall, the defendant No. 2.

Dr. Dwarka Nath Mitra (with him.Babu Satindra 
Nath Mookerjee), for the appellant, contended that the 
right nnder section 56 of the Transfer of Property Act 
was,merely a personal right in the vendor and it could 
not therefore be maintained by an assignee. The 
charge was a personal right in the vendor and he and 
he alone couJd invoke the aid of section 55, cl. (4) of 
the Transfer of Property Act. Under the English Law 
it was assignable but not so under the Indian Law.
The language of the statute must be construed 
strictly. Moreover, the suit was barred by limitation.
Article 132 does not apply to the case of an assignee.
The proper article is Article 111. Lastly, the plaintiffs 
are not entitled to any interest. They had no interest 
to pay.

Moulvi Mahomed Mmta'^a Khan, for the respond­
ents. Appellant’s case was that the father had made 
an oral assignment of Rs, 1,000 to Azizan. The Judge 
has disbelieved the story of the assignment. The 
admitted fact is that the appellants have never 
paid Syed Mohamed Kazim the money which they had, 
.undoubtedly, to pay. The result is that they have got 
Dum Duma without paying the full purchase-money 
for it.

The defendant No. 2 appeals in the capacity of a 
purchaser from Azizan Bibi.

D f, Mitra, in reply.
Cur. adv. vult,

VOL. X LIL ] CALCUTTA SERIES. 853



19U CoxE J. Til is was a suit for the recovery of
portion of the unpaid i^ureliase

lal money of Moazali Dam Duma and therefore cliarged
V ^

Zaiml ■apoii ttiat YiUage. Tliis village was sold in 1902 by
A b w n . Asliraf- Hossain and Al3diil Hiiq to the appellant. Out

of tlie purchase money a sum of Rs. 1,000 was kept by 
the appellant on the understanding that he should in 
September 1905 pay it to one Mahomed Kazim in pay™ 
ment of a mortgage by conditional sale of two villages 
wliich may briefly be desciibed as G-alib and Katsa.

x4.bdnl Hnq died and this snifc was brought by Ash- 
raf HossaiJi as one of Abdul Huq’s heirs and by the 
other heirs of Abdul Hnq. The facts are not very 
definitely found by the Courts below, but, if 1 under­
stand their judgments right, they think that Ashraf 
Hossain in 1904: gave the right of redeeming Galib 
and Katsa to his daughter Bibi Azizaii, in order that 
she might obtain those villages by paying the mort­
gage money viz. Rs. 1,000 from her own pocket; and 
that iti 1905 he gave to Abdul Huq, his son, his inter­
est in the right oi; recovering the sum of Rs. 1,000 
which was in deposit with the appellant. Tlie appel­
lant had not paid the money although it was two 
years after the due date, a,nd perliaps there seemed 
little likelihood of his doing so. In 1906 Abdul Huq 
•gave the appellant notice to pay this money, but as he 
did not do so, che present suit was instituted. After 
the suit was instituted the appellant brought the 
equity of redemption of Cxaiib and Katsa from Azizan 
and asserts that he gave her the sum of Rs. 1,000’ to 
be paid by her to the original mortgagee. This allega­
tion was supported by Azizan. The Court below does 
not believe that this sum was ever paid and has given 
the plaintiffs a decree.

On behalf of the appellant it is first contended thgt 
thfe; be maintaiaed by the present plaintiffs
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on tlie gToiiiicl that tlie charge mentioned in section ^
55 sub-section ( 4 )  clause ( b )  of the Transfer of Pro- s u e o s a n b a n

perty Act, 1882, is a personal xiglit of tlie seller b.im- 
self, and cannot be transiferred to an assignee. There zaikal
is, however, no real authority in support of this view.
The cases cited, Hari Earn v. Denapid Singh (1} and C o x e  J. 
M(hi Lai V. Bh.agivan Das (2) are quite different and 
do not support the present contention. The debt 
itself could certainly be transferred, and I see b o  reason 
why the security for the debt should not also be 
transferred with it.

Secondly, it is contended that, as the defendant 
says that he has paid Azizan and is supported by 
Azizaii, the plaintiffs can have no right to the money.
Tlie Judge, liowever, finds as a fact that this payment 
was not made. And if it is the case, as the Courts 
below evidently think, that in consequence of the 
appellant’s neglect to pay the money Asiiraf Hossain 
decided to cancel the arrangement, under which the 
appellant had to pay the money to the original mort­
gagee, and transferred to Abdul Huq his right to 
recover the money directly from the appellant, the 
payment to Azizan could not possibly be a valid dis­
charge of the axDpeHants’ obligation. Notice was given 
to the appellant to return the m.oney before the 
institution of the suit and the alleged payment to 
Azizan was made long after the suit was instituted.

The only other point that has been pressed is that 
the plaintiffs are not entitled to the whole of the 
money. This, however, is not raised in the grounds 
of appeal, and the other defendants who are prejudiced 
by this decision, if it is wrong, in this respect, do not 
appeal. The appellant is clearly bound to pay the 
sum and it matters nothing to him how the plaintiffs 
and the other delendant?i divide it among themcjelves.
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The appeal iiiiisfc be dismissed with costs. 

Richaedson J. I agree.

B. K. B. Appeal dismissed.

APPELLATE CRiWilNAL^

Bifore Fletcher m d BeacMroft JJ.

SHASHI EAJBANSHI
V.

BMPESROR.*

Pardon— Failure o f  approver to comply with terms o f  the pardon on examina­
tion at the preUmlnai'n inquiry— Forfeiture o f  pardon— Commitmmt 
o f approver along with other accused— Joint trial o f (ipprover and 
others—P ka o f pardon tahn in the Sessions Court— Proper promhire 
ihereon— Trial o f  question o f  forfeiture as a prelm inary issue— Poicer 
o f  Jurij to determine the point— Oriminal Procedure Qode (Act V o f  
1S9SX ss. 398 (2) (c), S37,

Wliere au approver has forfeited Ills pardon, on his examiaation at the 
preliiuiuary enquiry, the Magistrate may put him in the doclc, recommence 
the euquiry aud comiuit him for trial along with the other accused. 

Qmen-Empre»& v. Naiu (I) discussed,
Quem-Empress v. Brij Narain Man (2), Emperor v. Budhan (3), Sultan 

Khan V. King-Emperor (4) and King-Emperor v. Bala (5) followed.
Wheu ati approver has been couHaitted to the Court of Session as an 

accused he may plead his pardon in bar at the trial, and the Judge must 
jBrst try the issue of forfeiture and take the verdict of the Jury thereon, 
and then proceed M’ith tlie trial of the accused for the offences charged. 

Emperor v. Ahani Bhushnn Chuckerbutty (6) discussed.
Ktdlan v. Emperor (7), Alagirisami Naioken Emperor (8), Kin^-

® Criminal Appeal, No. 7(j3 of 1914, against the order of W. A. Seaton, 
Sessioas Judge o f  Murahidabad, dated July 15,1914.

(1) (18&9)I, L. li. 27iOalc. 137. (5) (1901) i. L. R. 2ft Bom. 675.
(2) (1898) I. L. It 20 All 629. (6) (1910) I. L. II. 37 Oalc. 845
(8) (1906) I. L. R. 29 All 24. (7) (1908) I. L. R. 32 Mad. 173.
(4) (1908) 5 All L. J. 691, (8) (1910) I. L. R. 33 Mad. 514.


