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Before- Jenldna C.J.^ and Woodroffe J.

B. H. GHOSE & BROS. ^
Jan. 2 8 .

POPAT KAEAIN BROS.*

Praetitfl— Befcrmce— of damages.

A  re feren ce  slioiilil lie d irected  l»y tlie Cotirfc ti) atssesa duniagea ou ly  
w hen  th e en qu iry  w o u ld  in v o lv e  queHtiuus o f  detail w h ich  it  w on id  he 
wat^Lirig the t im e  o f  th e  Cv>urt to  in v e s t ig a te .

W allis  V. Sayers (1 )  re ferred  to .

A p p e a l  by the defendants, D. N. Gliose& Brothers, 
from tlie jadgineiit of Chttty J. on exceptions to tlie 
report oE tlie Assistant Refei’ee.

Oji the 2<Sth 191,2 fclie plaintiffs, Popat Narain 
Brothers, instituted a suit against the defendants I).N.
(xhose & Bros, being suit No. 537 of 1912 for tlie re- 
coYery of Rs. 7,776-9-6 as damages for non-delivery of 
coal -wliicli tiie plaintiffs bonght from the defendants 
under five several contracts, namely (i) Contract No. 90 
dated the 7th October 1911 by which tlie defendants 
sold to the plaintiffs 900 tons of Lodna rubble at Re. 1-12 
per ton, (ii) Contract No. 91 dated 7th October 1911 
by which the defendants sold to the plaintiffs 1,500 tons 
of Hemtodih rubble at Re. 1-8 per ton, (iii) Contract 
No. 122 dated 30th November 1911 by which the 
defendants sold to the plaintiffs 200 tons of G-ajalidnnd
B. B. rubble at Re. 1-12 per ton, (iv) Contract No. 124 
dated the 1st December 1911 by which the defendants 
sold to the plaintiffs 100 tons of G-husick B. B. rubble 
at Rs. 2-4 per ton, and (v) Contract made on the 16th 
February 1912 by which the defendants wold to the
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1̂ 15 plaintiffs 2,000 tons of Dlnimiobuiid steam coal and
D. N. anosE 2,000 tons of Titmia steam coal at lis. 8-1 i per ton. It

& B e d s. alleged by the plaintiffs that tlie following quan'1).
PopAT titles remained audelivered under the several con

tracts, namely under contract No. 90, 616 tons 11 cwt., 
under contract No. 91, 737 tons 12 cwt., under Contract 
No. IM, 81- tons 3 cwt., and tlie whole quantity under 
Contract No. 122 and the contract of tlie 16th February 
1912.

A decree was made Avitli the consent of the 
parties on the 28th November 1912, on the following 
terms.' “ The defendant firm undertakes to deliver the 
balance of coal remaining undelivered under the first 
four contracts except the portion relating to Hem- 
todih coal in respect of which the defendant firm 
undertakes to make up the Hemtodih contract by 
delivering Tituria coal. As to the contract of the 16th 
February that is to be satisfied by delivering to the 
plaintiff firm 1,000 tons each of Dharmabad and Tituria
coal...................... The terms of the payment of the
price of the coal under the first four contracts will be 
in accordance with the terms on the contracts. The 
payment of the price of the 2,000 tons under the 
contract dated the 17tli February is to be on the same 
terms. The plaintiff firm to send despatching instruc
tions at once and to be entitled to a pro rata share 
of the wagons sent. All deliveries must be completed
by the 28th February 1913........................................... .
The total amount of all the contracts so far as- may 
be, is to be delivered by equal monthly instalments, 
that is i  in December next, i  in January next and 

in February next. Liberty to the defendant firm 
to give increased deliveries in any particular month. 
Each party fco bear own costs of this suit.’’

The present suit was instituted by Popat Narain: 
Bros, on the 13th February 1913.
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Tlie plaintiffs alleged that in pursuance of tlie 
consent decree, tliey gave despatching instnict-ions d. n. Ghose 
to the defendants for the total quantity of rubble 
and coal wliich the defendants had undertaken to poi*at 
deliver—that during December and January the

^  •- Bhos.
defendants delivered only the following quantities 
of steam coal and rubble namely 216 tons 14 cwt. 
of Dharmabund and 390 tons 11 cwt. of Tituria 
steam coal, and 100 tons of Lodna rubble. On tlie 
28th January IfjlS the defendants wrongfully repu
diated their obligation to deliver any further goods 
under the said decree, the reason being the rise in 
tlie market price for coal and rubble, and that by 
reason of such repudiation, and the non-delivery of 
the balance of the steam coal and rubble, the plaintiffs 
had suffered loss and damage amounting to Rs. <S,914-11 
calculated on the basis of the market rates prevail-’ 
ing on the 28th January 11118. The plaintiffs alleged 
they were always ready and willing to take delivery 
ot and pay for the goods as provided in the decree 
and that they gave proper instructions and made 
payments in terms of the decree.

Allowing credit for a particular bill for Rs. 158-3-9 
the plaintiffs claimed from the defendants the sum 
of Rs. 8,755-7-3.

In their written statement the defendants denied 
that they wrongfully repudiated any obligation, or 
committed any breach of contract- and relied on the 
defence tliat there was a shortage of wagons. They 
alleged that previous to the decree they had deli
vered under contract 1:̂ 0. 90, 303 tons 4 cwt., and 
since the decree 217 tons 4 cwt. of Dharniabund steam 
coal, 390 tons 11 cwt. of Tituria steam coal and 1̂ 4 
tons 4 cwt. of 'Lodna rubble. They denied that the 
plaintiffs had guttered any loss or damage and sub
mitted that in any event they could not be made
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1915 liable for tlie entire amount of coal remaining mideli-
D  nT~& ho se vered on the basis of the difference between contract

& B bo s. i-ates and the rate prevailing on the 28th Jannary 1913.
Pofat The defendants lastly denied that the plaintiffs were

ready and willing to take delivery of the coal in terms 
of the decree.

The suit came on for hearing before Fletcher J., 
and, on the 2Brd April 1913, the following decree was 
made

“  It is ordered  and d ocreed  th at t!ie fu r th e r  h oarin g  o f  tliis  su it be, 
a rijou n ied  and tliat it  be  re ferred  t o  t))e A ss is ta n t  R e fe re e  o f  th is C ou rt  to  
en qu ito  and rep ort w hat w as th e a m ou n t o f  daiiiagea auffored  l\y tlio
p la in tiff fin ti b y  reason o f  the rep u d iation  on tlie  2 8 th  eJiuiuary 1913  I>y
tho d e fe n d an t firm  o f  tlie co n tra c t  eu d )od ied  iu  tlie co iis c t it  d e cre e  o f  th is  
C ou rt m ade in  su it N o. 537  o f  1 9 1 2 , a n d  d a ted  the 2 8 th  N o v e m b e r  1912, 
su ch  dcim ages to  he ascerta ined  o n  the basin o f  the inaritet rates on the
2 8 tb  J a n u a ry  1 9 1 3 .................... ”

The plaintiffs hied their statement of facts on the 
18th Jnly 1913, and the defeodants their counter state
ment of facts on the 6th August 19l8. After several 
adjournments the reference was entered upon on the 
26th February 19U, and the report of the Assistant 
Referee was made on the 9th March 1914. J l̂xceptions 
to the report were filed by the plaintiifs on the 23rd 
June 1911. Tlie exceptions were heard by O h i t t y  J., 
and on the 7th July 1911 his Lordship pronounced the 
following judgment

“  T h is m atter com es  b e fo re  m e o n  e x ce p t io n  to  th e  A ss is ta n t  R efei-ee ’ s 
rep ort. T h e  p la in tiffs are th e  e x c e p t in g  p a r ty  b u t  tlie ir  Oounwel has n ow  
g iv e n  up all tiie  ex cep tion s , e x c e p t  on e , tiu it is , th eir o b je c t io n  to the 
A ssista n t Referee’B fin d ing  in re sp e c t  o f  a c o n tr a c t  fo r L o d n a  ru bb le . In  
their S tatem ent o f  F acts  th e  d e fe n d a n ts  p u t  th e  rate fo r  L o d n a  ru bb le  at 
R s . 3 -4  per ton . T h e  p la in t ife  ca lled  som e  e v id en ce  to  s h o w  th a t it  w as 
m u eli iiig lier ov er  E s. 6 per ton . T h e  A ss is ta n t  R eferee  fo r g o o d  reasons 
fo u n d  tb a t  th at ev id en ce  w a s o f  n o  va lu e , and  did  n o t  p rov e  a n y  m a rk et rate. 
T h e  d e fen d an ts  then  ca lled  tw o  w itn e sses , on e B eh ari L a ll (x an g u ly , fr o m  
M essrs. Turner M orrison  and C om p a n y  and on e U m esh  C iiu n der G u p ta  fr o m  
M essrs. D ibar and E o y . T h ese  w itn e sses  p ro v e d  sales to  th e  d e fen d a n ts
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and  to  D ihar and  K o y  b y  M essrs. T iin ie i 'M o r r is o n  and C o m p a n y  at t t e  I 9 l 5
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D. X , (.TiinsiiL o d n a  C o llie ry  in  J an u ary  1 91 3  at lie . 1 -7  or  1 -8  p e r  ton . W e  m a y  take 
it  th a t th e  ge n e ra ! rate o f  tlione sales w as E e. 1 -S . T h e  p la in t iff o b je c t s  Bliot;.
an d  I  t liin k , r ig h t ly  o b je c t s  th at th is  is no ev id e iico  o f  a m a rk et ra te  fo r  r.
L o d n a  n ilfb le , w h ich  c o u ld  he taken  in to  a cco u n t  fo r  as.sw H ingtlie  d am a ges 
.sustained b y  th e p la in tiffs . I t  is  c lear fr o m  B ehari L a ll’ s e v id e n c e  th a t B kos . 
M essrs. T u rner M orrison  and C o m p a n y  g a v e  p re fe re n ce  in  th eir  sa les o f  
L od n a  rubble to  the defeD d aiits  and  D ibar and R o y . T h a t  b e in g  k o , tlie 
rates at w h ich  tliose  tw o  firni.s uould  p u rch ase  at th e  p it ’ -s m o u th s  fr o m  
T u rn e r  M orrison  and  C o m p a n y  d o  u nt rep resen t th e  ra te  at w h ic h  the 
p la in tiffs  cou ld  p rocu re  siiniihir c o a l in the open  m a rk et. I t  is p la in  fr o m  
B eh ari L a ll’s ev id e n ce  th at tlienc tw o  firm s had th e  exclu K ive r ig h t  o f  
p u rch a s in g  thi-? co a l fr o m  Messr.s, T u rn e r  M orrison  and  C o m p a n y . I t  wan 
o n ly , i f  there w as a n y  su rp lu s le f t  o v e r , th a t it w o u ld  be so ld  to  ou ts id ers .
I t  is  in co rre c t , th e r e fo r e , to  nay th at th e price  at w h ic h  L o d n a  ru b b le  w as 
•sold to  the d e fe n d a n ts  and M essrs. D ib ar  and K o y  rep resen ted  t lie  m a rk e t 
p r ice  o f  th a t c o a l o n  th a t d ate . T h e  d e fe n d a n ts  in  tlieir B ta tem en t o f  FactH 
a d m itted  that the rate a t w h ich  the p la in tiffs  c o u ld  l)Uj' w as Ils . 3 -4 , b u t 
th eir  C ou n sel a rgu ed  b e fo re  the AH sistant R e feree  th a t  th is w as a m is ta k e  
on  th e ir  part, and  lie a c co r d in g ly  a dd u ced  th e e v id e n c e  a b ov e  re fe r re d  to  
to s h o w  th at th e m a rk e t ra te  wan lo w e r . I  h ave a lrea dy  said  th at th e  rate 
o f  lie . 1 -8  at w h ic h  sales w ere m a de t o  th e d e fe n d a n ts  a n d  D ibar a n d  R o y  
does  n o t  rep resen t th e m a rk et ra te  in  tlie sense o f  b e in g  th e  p r ice  o b ta in a b le  
in th e  op en  n ia rk et. A s  to  th e  d e fe n d a n ts  b e in g  b o u n d  b y  th is a d m ission , 
fh e y  m a y  n o t  be  a bso lu te ly  b o u n d , b u t  it  is  v e ry  c o g e n t  e v id e n c e  a ga in st  
th e m . I t  appears to  m e all th e  m ore  c o g e n t  b eca u se , w hen  th e y  m a de it ) 
th e  d e fe n d a n ts  m u st hav'e been  w ell aw are o f  th e sa les a t R e, 1 -8  t o  th e m 
se lv e s  and  D ibar and R o y . T h e y  ca n n o t  escape fr o m  th e  fa c t .  T h e  
p la in tiffs  are n o w  w il l in g  to  a c c e p t  th e  rate o f  B s. 3 -4  a d m itte d  b y  th e  
d e fe n d a n ts . I  o rd er a c c o r d in g ly  th a t  th is e x ce p t io n  b e  a llo w e d  a n d  th e  
dam a ges b e  assessed a t th e  rata  o f  K s. 3 -4  on th e 4 92  to n s  7 c w t .  A s  the 
o th e r  e x ce p t io n s  h a v e  n o t  been  p ressed  I  d irect  th a t each  p a r ty  d o  b ear th e ir  ■ 
o w n  c o s t s .”

From this judgment tlie defendants appealed.

Mr. A. N. Ghaudhuri and Mr. B. K . Ghosh, for 
tlie appellants.

Mr. B. L. Mitter and Mr. Bhattacharjee, tov the 
respondents.

[ lo r  the purposes of this report the arguments of 
counsel are unnecessary.]



1915 - jEiYEiNS CJ. Tliis is ail api)eai wliicli arises out
D. £ ^ ose a suit between a vendor and a purchaser of coal, and

& Bhos, one wiiicli sliould have been disposed of at the trial
PopAi both on the question of liability and on the question
NiRAa Qf clamaa'es. However, a reference was directed.Bugs. More than once this Bench has protested a.gainst a 

reference b?ing directed in cases of this nature. I 
wish again to repeat the protest, and I do this in the
hmgaagft of the Court of Appeal in England, when
Lord Justice Bowen expressed his desire to protest 
against the melancholy spectacle which tlie case before
him presented. He s a i d ............................ “ Cases
ought only to be referred to other persons to assess 
the damages where the inquiry involved qaestions of 
detail which it would be wasting the time of the 
Court to investigate.” The opinion so expressed by 
Lord Justice Bowen was shared by Lord Justice 
Cotton and Lord Justice Fry, the latter of whom 
said that “ he had more than once expressed his fears 
lest tho practice of directing enquiries should lead to 
two trials when oJie was suMcient. Sending an action 
to a referee might be necessary in some cases, but as 
a general rule his Lordship objected to the splitting 
up of the trial into two enqairies— as to the 
right, and, secondly, as to the amount of damages. 
This case might have been entirely disposed of by tlie 
.ludge ” ; Wallis v. Sayers (1). We share the opinion 
to wliich expression is given in Wallis v. Sayers (1), 
and this case amply illustrates tlie undesirability of a 
needless reference. I have described the nature of 
the suit. It was commenced a long time back there 
was a decree establisliing the right in 1913, and we 
are now in 1915 dealing with an appeal on exceptions 
to the Referee’s report as to the quantum of damages. 
I trust that cases of this kind will not be referred to 

(1 )  (1 8 9 0 )  6 T . L . R  3 5 6 .
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the Referee. It is not merely that tMs is an error of 19i5
Xn’ocedare, but Avhere tlie question is one between a d. m.Ghose 
seller and a purchaser and tlie point in dispute ina}' 
be rearliiiess and willin-jness to sell, it is obviously o£ popat
prime importance to know liow the market has gone 
with relerence to the coiitracfc price. In this case the —
matter went before the Referee. It did not take a 
very direct course, and I am not clear that the retd 
points were |)roperiy appreciated, but tlie result has 
been that the plaintiff has failed to prove the amount 
of damages in respect of this particular coal, Lodna 
rubble, unless he can rely on an allegation in the 
defendant’s Statement of Fact. But that allegation 
was made provisionally. The plaintiff never insisted 
upon it before the Referee as being a correct statement 
of the market rate, and it is obvious from the course 
which the case took before the Referee, that both 
parties gave the go-by to that statement and endea
voured to establish by evidence before him what the 
market rate was. The plaintiff has failed to prove 
that the market rate exceeded Rs. 1-12 annas. There
fore, I think Mr. Justice Chi tty ought not to have 
interfered with the conclusion of the Referee.

This appeal is allowed, and the order of Mr. Justice 
Chitty is set aside with costs of this appeal and the 
exceptions before Mr. Justice Chitty.

W O O D R O F F E  J. I agree.

Appeal alloiued.

Attorneys for the appellants: B, lY, Basti f  Go.
Attorney for the resp uidents: Rajani Mohini 

Glialterfee.
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