
reference in the case of those persons in respect of 
whom the Judge declines to accept the verdict. 
When the Judge agrees with the Jury in respect of 
any particuh^r accused, the Judge ought to convict 
and sentence, or acquit that accused as the case may 
be.

E .  H .  M .
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GULLI SAHU
V .

EMPEROR.*

Revisio?i— Exlraditkm warrant issued hy Resident in Nejial— Proeeedhiqs 
thereon hy District Magistrate in British India, and order o f mrrencler 
o f  fugitive,— Power o f  High Court to interfere in revision^ with such 

order— whether a '‘'’Foreign S ta te"— Griminal Procedure Qude 
( J e t  F  o f  1S9S) ss. 435, 4S9, m — Extradition A ct { X V  o f 1903) 
ss. 7, 15.

M epal is  n ot a  “ F o re ig n  S t a t e ”  w ith in  the m e a u in g  o f  th e  In d ia u  
E x tra d it io u  A c t  ( X V  o f  1 9 0 3 ) .

W h e re  a w arra n t has been  is.st:e(l b j  th e P o lit ica l A g e n t , u n d er  s . 7 o f  
the A c t , its  ex e cu tio n  b y  the D is tr ic t  M agistra te  iu  B ritish  In d ia , in  a c c o r d 
a n ce  w ith  the A c t , is  ati e x e c u t iv e  a ct, a n d  th e  H ig h  C ou rt ca n n ot in te r fe re  
in  re v is io n  w itli the p ro ce e d in g s  o f  th e M agistra te  a «d ' th e order t o  stirren - 
d er  th e  fu g it iv e  cr im in a l, b u t i f  th e  la tte r  con s id ers  M m s e lf  a g g r ie v e d  
th e re b y , h e can  in v ok e  th e  a ction  o f  tlie G o v e rn m e n t  u nder s. 1 6 .

•The p o w e r  o f  th e  H ig h  C ou rt, h o w e v e r , to  in te r fe re  u nd er s. i9 1  o f  th e  
Grinainal P roced u re  C od e , w h ic ii a p p lies  w h a tever  be th e  o c ca s io n  o f  th e 
d e p r iv a tio n  o f  the lib e rty  o f  th e a u b je ct , ren ia ins u n tou ch ed  b y  th e B s t ju d i-  
t io n  A c t .

C rim in al E e v is io n  N o . 1701 o f  1 9 1 4 , againsl; th e  ord er o f  A , H . 
y e r n o d e , K s t i i c t  M a gistra te  o f  D arb h a n ga , d a ted  J u ly  19 , 1 9 1 4 .
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1914 The xDveliminary facts of tlie case are set fortli in
GuuT̂ ahu V .  Emperor (1).

After tlie order of tlie High Court discharging the 
petitioner he was released. It appeared that, on the 
Mth June 1913, tlie Resident in Nepal issued a warrant 
addressed to the District Magistrate of Darbhanga, 
apparently under s. 7 of the Extradition Act, for the 
arrest of the petitioner, who was described as aNepalese 
subject, and for his delivery to an officer of the State 
of Nepal, and forwarded evidence of his nationality 
and criminality. On the 5th July 1914, Mr. Slater, the 
Subdivisional OiBcer of Madhubani, issued a warrant 
against the petitioner who was arrested and placed, the 
next day, before the Magistrate in charge at Darbhanga 
to whom he applied for copies of the warrant and other 
papers in the case, claiming to be a British Indian 
subject. On tlie 9th instant tlie District Magistrate 
directed him to quote the law he relied on and to 
xn’oduce his evidence, presumably on the 19th. After 
hearing arguments on his behalf the District Magistrate 
passed the following order

“ T iio  p e tit io n er , G-ulli Sabu , has b eeu  arrested  in  t liis  d is tr ic t  in  e x e cu 
tion  o f  a w arrant issued  b y  tlie Bessident in  N ep a l under s e c t io o  7 o f  the 
In d ian  E xtra d ition  A c t  aud  d ated  2 4 th  June 1 9 1 3 . T h e  E c e id o u t  descriheH 
iiiin  as a N epalese su b ject  a ccu sed  o f  m u rder and  has sent e v id e n ce  o f  
n ation a lity  aud crim in a lity  in su p p ort o f  tlje  w arrant.

T iie  p e t it io n e r  p rotests  a ga in st b is su iTender t o  K epa l o n  4  g ro u n d s .
( i )  T h a t  th e ev iden ce aga in st h im , even  i f  a cce p ted , d oes  n o t  estab lish  

a ch arge  o f  m u rder or other ex tra d itab le  o ffen ce  a ga in st h im .
T h e  ev id e n ce  aga iast h im  go es  to  s h o w  th a t  h e  and sev era l Others in  

co ld  b lo o d  assaulted one P eari G oala, and th a t P ea ri G oa la  d ied  7  d a y s  la ter  
In  con seq u en ce  o f  the assau lt. Tt is u rg e d  th a t th is  e v id e n ce , e v e n  i f  
b e lieve d , w ou ld  n o t  m ake th e case on e  o f  m u rder in  th e  first d e g re e  w ith in  
the m ea a in g  o f  section  3 0 2 , In d ia n  P en a l C od e , an d  th at le sser  d egree s  o f  
m u rder so  t o  speak  are n o t  co n te m p la te d  b y  A r t ic le  l Y  o f  th e  T r e a ty  o f  
1 85 5  and are n ot extrad itab le  o ffen ces . I  d o  n o t  co n s id e r  it  m y  busxnesss. 
to  find w heth er the fa c t s  d ep o sed  to  w o u ld  co n s t itu te  an o ffe n ce  u nd er
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se ctio n  3 0 2  o f  th e In d ia n  P en a l C otie or  n o t . T h e  N e p a l a u th o r it ie s  e v i- 1 9 l4  
d e n tly  tak e  a seriou s v ie w  o f  th e affair, as I  ga th er th at o n e  o f  th e  a«saiiarits S a iiu

has been  sen ten ced  to  death  and a n o th er  to  tran sporfcatioa  f o r  l i f e  o u  th e '
sam e e v id e n ce . I  d o  n ot, h o w e v e r , co n s id e r  it  m y  b u sin ess  t o  fin d  as E sipe k o k . 
t o  th e  m e a n in g  o f  “  m u r d e r "  in A r t ic le  I V  o f  the T r e a ty . I t  seem s 
t o  m e th at th e  ^YOrd “  m u rder ”  must; b e  con strued  in  th e  w id e  se n se  t o  
m ean “  k i l l in g ”  c o v e r in g  m u rder  in  le sser  d e g r e e s .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

( u )  T h a t  th e e v id e n ce  again.gt h im  is  n ot w o r th y  o f  b e lie f . I t  is 
p o in te d  o u t th a t n o co m p la in t  w as lo d g e d  t il l  9 m on th s  a fte r  P ea rl’ s d eath , 
and  th at th e ev id e n ce  is  c o n flic t in g , som e w itnesses  a ttr ib u t in g  P ea ri’ a d ea th  
to  a sth m a . I  do n o t  con s id er  it  ray b u sin ess to  fin d  o n  th e  q u e stion  o f  the 
cre d ib ility  o f  th e w itn e sse s , but I  m a y  s a y  th a t m y  prim a facie  im p ress ion  
is  that th e case is a  true on e, and that en orm ou s  e ffo r ts  h ave  been  m ade 
b y  th e  a ccu sed  person s to su p p ress  it  e x te n d in g  ev en  to  b r ib in g  th e 
d ecea sed ’ s w id o w .

In  s p e a k in g  a bou t “ th e  e v id e n c e ”  a b ov e  I  h ave co n s id e re d  b oth  the 
evidetace fo r w a r d e d  fi-om  N epal and  th e  e v id en ce  su bse qu en tly  re co rd e d  
b y  tlie S u bd iv is ion a l O fficer o f  M adhuban i . . . -  .

(u i)  T lia t  he is a B ritish  su b je ct  and n o t  a  N epalese s u b je c t . T h e  N ep al 
ev id e n ce  p roves  that he w a s  b orn  at K h u n g a rch  in  N ep a l and  is  a N ep alese  
s u b ject . T h is  I  a cce p t as prima, facie  tru e , T lie  so  ca lled  r e b u tt in g  
e v id e n ce  p ro d u ce d  b y  th e p e t it io n e r  seem s to  m e  u n w o rth y  o f  cred it .

iiv)  T h a t th e  w arran t is  issued  b y  “  th e  R es id en t ”  in  N ep a l, w h ere a s  
sectio n  7  o f  the E x tra d it ion  A c t  sp eak s  o f  th e P o lit ica l A g e n t , T h «  
w arra n t is , th e re fo re , in v a lid . I  d o  not co n s id e r  it  n ecessa ry  to  s e r io u s ly  
d iscu ss  th is  a rgu m en t.

I t  seem s to m e th at fr im a  fa d e  th e p etit io n er  is  a N ep a lese  s u b je c t  w h o  
is  ch arg ed  w ith  an ex tra d itab le  o ffen ce  a n d  has been  arrested  o n  a  w a rra n t 
d u ly  is su e d  under se c t io n  7 o f  th e  ’B x tra d it ion  A c t , a n d  th a t t o  p ic k  h o le s  
in  w o rd s  o r  g o  b eh in d  th e  N ep al e v id e n c e  and  r e fu s e  t o  su rren der  th e  
p e t it io n e r  w o u ld  be im p rop er , an d  w o u ld  r ig h t ly  be reg a rd ed  as an  u n fr ie n d - ' 
l y  a c t  b y  th e  N epal a u th orities . I ,  th e re fo re , d irect  h is  su rren d er . A s  
p ro v e d  b y  th e  p etitio n er  I  fa r th e r  d ire ct  th a t  th is  order be  k e p t  in abeyancse 
f o r  1 5  d a y s  to  a llow  o f  h is m o v in g  th e  L o c a l G overnnienfc a ga in st  i t  u nd er 
s e c t io n  1 §  o f  th e  E x tra d it io n  A c t , ”

The |)etitioner then moved the Sessions Judge of 
Darbhanga to refer the case to the High Oourt but the 
i îtter refused to do so, by his order dated the 8th 
September 1914, on the ground of want of jurisdiction, 
the warrant not having been shown to be plainly
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19U illegal. He, thereupon, obtained the present Bnle 
0 f.;irsAHo from *lie High Court.

Bki’brob. Ohakravarti (witli Mm Mr. K. N. Ghauclhuri
and Babu Bajendra Persad), for the petitioner. Nepal 
is not a “ Foreign State ” (vide letter from Under-Secre
tary, Foreign Department). The Government of India 
say that extradition of fugitive criminals from Nepal 
is governed by the Treaties of 1855,1866 ; and Clia]3ter 
III of the Acfc (XY of 1903) applies to the case subject 
to the Treaties. The offence in this case is not murder 
hat culpable homicide or grievous hurt and is not 
extraditable under Article 4 of the Treaty of 1855. 
The warrant issued by the Political Agent under sec
tion 7 must be with .respect to an extraditable offence 
otherwise it is plainly illegal. The Magistrate must 
satisfy himself when he receives such warrant, that it 
is in respect of such an offence. [Refers to Gulli tialm 
1 . Emperor (I)].

[JEmiNB O.J. Can we interfere in such matters at 
all ?]

Mr. Ohakravarti. Yes, this Court can interfere 
and has inte.rfered: see Gulli Salm v. Emperor (1), 
Emperor v. Huseinally Niazally (2).

Section 15 does not oust the jurisdiction of the 
High Court if the warrant is on the face of it illegal: 
see Queeyi v. Wilson (3j.

The Deputy Legal Remembrancer (Mr. S. Ahmed), 
for the Crown. We contend that this Court has no 
jurisdiction to interfere with the order of the Magis
trate. The Magistrate, when he receives a warrant 
from a Political Agent, is bound to act in pursuance of 
the warrant, and has, as an executive officer, simply 
to execute the warrant. He cannot go behind the 
warrant and enquire whether the warrant is legal or
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otlierwise. His order nnderj-his section is an execii- 19I4
tive order. qolu Sahit

Tlie only remedy against the warrant of tlie Poli- «• 
tical Agent or the order of the Magistrate is bj" an 
appeal to the Government of India or the Local Gov
ernment. The High Court in England cannot inter
fere with an order of this character passed by the 
Chief Magistrate at Bow Street [see Queen v. Wilson 
(1), Queen v. Maurer (2)] bat may interfere on a writ 
of habeas corpus and not otherwise.

The High Court here may interfere under section 
491, Criminal Procedure Code, whether proceedings are 
under Chapter II or III of the A ct: In the matter o f  
Rudolf Stallnuimi (3) at pp. 183,18-1,197,199.

Section 15 of the Charter also does not apply : 
see Jludolf Stallmann v. Emperor (i), In  re Mohunt 
Dava Dass (o).

The High Court did interfere in this very case,
Q-rilU Sahu v. Emperor (6j, because there was no war
rant at all from the Political Agent, so that there ŵ as 
no authority for the Magistrate to arrest the accused.
The case of Emperor v. Huseinally Niasally (7) is 
distinguishable. Tbe Treaty of 1855 has no applica
tion to this case as no requisition was made by the 
Nepal Government but a warrant issued by the Politi
cal Agent.

The requirements of s. 7 of the Act have been 
complied with. The warrant was issued by the 
Resident in Nepal who is the Political Agent under 
s. B (40) of the General Clauses Act (X of 1897), and 
the offences disclosed by the evidence aniQunt at least 
to culpable homicide or grievous hurt,. which are

( t )  (1 8 7 7 )  3  Q . B . D . 4 2 . ( 4 )  (1 9 1 1 )  I .  L . K . 38  C a lc , '547 .
(2 )  ( 1 8 8 3 )  1 0  Q. B . D . 5 1 3 , ( 5 )  (1 8 9 8 )  I .  L . K . 38  C a lc. 5 6 0  n .
(3 )  (1 9 1 1 )  I .  L . E  3 9  G ale . 164 . ■ ( 6 )  (1 9 1 3 )  I .  L . R . 4 l  C a lc . 4 0 0 .

( 7 )  (1 9 0 5 )  7 B om . L . K , 4 63 .
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1914 extraditable under Soli. I l l  of the Indian Extradition
Gulli Saho

V-

EmI'EHOK.

Act.

Jenkins OJ. and Teuton J. Tlie applicant, Gtilli 
Sahu, has obtained a Rule calling in question the 
legality of liis arrest under tlie Indian Extradition Act 
of 1903, The Rale was granted with some hesitation 
for great doubt was felt as to the Court’s jurisdiction 
to interfere in the exercise of its re visional powers. 
This doubt was well-founded. The powers of the Act 
were set in motion by the Political Agent in and for 
the State of Nepal who issued a warrant addressed 
to the District Magistrate of Darbhanga for the arrest 
of the applicant Gul] L Sahu, and his delivery as in the 
warrant described.

The applicant is a Nepalese subject who had fled 
from Nepal to British territory. The case against him 
is that he has committed, or is supposed to have coni- 
mitted, murder and that is an extradition olfence. The 
proceedings thus fell within section 7 of the Act. 
Subsection (1) empowers a Political Agent to issue a 
warrant addressed to a District Magistrate for the 
arrest of a person by whom an offence has been com
mitted, or is supposed to have been committed. Sub
section (2) provides that the warrant so issued shall 
be executed in the manner provided by the law for the 
time being in force with reference to the execution of 
warrants.

It has not been suggested that we should or could 
revise what was done by the Political Agent; but we 
have beeu asked to interfere with the proceedings of 
the District Magistrate in British India. But the 
District Magistrate’s sole function was to execute thg: 
warrant and, notwithstanding his eccentric pEOcete^: 
and‘ pronouncement, this in effect is what he lias dO'ne 
And as in so doing he performed in accordance



liis legal duty an executive act, we have no power to 1914
interfere in the exercise of our revisional powers, qclli Saho 
Tiiat tills is the trae effect of the Indian Extradition “

EM PliltOli,
Act, 1903, is we tliink apparent from an examination 
of its scheme. Chapter II of the Act deals with 
the surrender of fugitive criminals in the case of 
Foreign States, and where a requisition is made for 
such surrender, the Government may issue an order to 
a Magistrate to enquire into the crime. The method 
of inquiry is described, and a power to commit the 
fugitive criminal to prison to await the orders of the 
Grovemment, or to release him on bail, is vested in the 
Magistrate.

Then it is enacted that the Magistrate shall report 
the result of his inquiry to the (xovernment, and a 
power is given to the Government to refer to the High 
Court any important question of law. But it rests 
with the Government to decide as to the surrender of 
the fugitive criminal, and section 5 empow’'ers the 
Government to stay proceedings under the Chapter 
and to direct any warrant issued under it to be 
cancelled, and the person for whose arrest a warrant 
has been issued to be discharged.

Chapter III, on the other hand, deals with the 
surrender of fugitive criminals in case of States 
other than Foreign States, Nepal is such a State, so 
that it is with this Chapter that we are concerned.
In cases falling under this Chapter a simpler proce
dure is prescribed where proceedings are initiated 
by a Political Agent. In that case no enquiry is 
directed and the determination of the Political Agent 
is regarded as sufficient subject to the Government’s 
power of interference under section 15,

Where, however, a State not being a Foreign State, 
itself makes a requisition for the surrender of an 
accused person then the procedure of section 3,
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is in Chapter II, is prescribed iiicliidiiig tlie eiiqiiiry 
GuLiT'sAiur report l)y tlie Magistrate. An examination of the

 ̂  ̂  ̂ whole Act and a compari.son of its provi.sions confirm
tlie A?-iew that, where a warrant is issued by a Political 
Agent under section 7, its execution by the District 
Magistrate in accordance with the Act i>s an executive 
act, and the Court cannot interfere in revision with 
such execution. There is nothing in tliis view which 
in any way coLifLicts with the power o£ the Court to 
ijiterfere otherwise than by way of revision. Thus 
the power of the Court to interfere under section 491 
is untouched by tiiis decision, for that is a power not 
created by the Extradition Act or exercisable by way 
of revisiori, but vested in Presidency Courts to pi'otect
tlie liberty of ■ the subject in appropriate cases, what
ever may be the occasion of the deprivation of which 
complaint is made.

If a fugitive criminal arrested under section 7 
of the Indian Extradition Act considers himself 
aggrieved, he can invoke the action of the Govern
ment under section 15. This Court, however, lias no 
power of revision and so the Rule must be discharged.

E . H . M . Bul6 (UscJtarged.
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