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APPELLATE CRIMINAL.

Before Fletcher and Beachcroft JJ.

I9u HARI KRISHNA

A'o/j.

EMPEROE.^

Eoideiice— D U helkf o f  greater pari o f  the evidence n f the prosecution

witnesses-Comiction on the residue—Propriety o f  the conviction —

F r a c i ic e .

Wheu the proaecution witnesses are found to be untruthful as to the 
greater part of their evidence, it would be daiigeroua to convict the accused 
on the residue without corroboration.

T h e  appellant was tried with, tliree others before 
the Sessions Jadge of Cuttack, with the aid of Asses­
sors, aader ss. 380 and 348 of the Penal Code. One of 
tlie Assessors was of opinion that the charge of wrong 
fill confinement by all the four had been proved, but 
not the branding. The other held tliat that neither 
offence was established against any of the accused. 
The Judge acquitted three but convicted the appellant, 
on the 5th August 19M, and sentenced him, under 
both sections, to concurrent terms of imprisonment.

The story of the prosecution was as follows. The 
accused, Kunja and Hari Krishna, who were uncle 
and nephew, lived in a joint family of which. Jagannath 
was the head, and Rad ha Gobind and Kristo, two 
brothers, lived close by as members of another joint 
family. Two labourers, Narsingh and Moni, were 
employed in certain excavations in one of tbe rootas

*^Grixainal Appeal No. 634 of 1914, against the order of S. B. Dha^Ie,; 
Sessions Judge o f Cuttack, dated August 5, 1914.



of Jaga-aiiatii’s koase on tlie 7fcli May 1911, and found 
a small ghoth or earthen vessei, containing hiisks of habi 
rice believed to be associated with buried treasure. Ivbishna
Hari first lieard of the discovery and demanded tbe empeeor.

treasure frooi tlie two men. On tlieir failing to pro­
duce tiie same, Hari, Kunja and others jissaiilted and 
confined them in the room about midday. In the 
afternoon Radha and Kristo avrived and tried to 
recover the buried treasure from Narsingh. A con­
ference of the four accused was held thereafter, and 
the labourers were taken to the room where Kristo 
and Kunja branded Narsingh, and Kadha and Hari 
treated Moni similarly. Certain persons heard the 
cries of the tw'o maltreated men and met them after 
the if release by the accused, and the men related 
what had happened. Kamala Debya, the wife of 
Moni, lodged an information on the morning of the 
9th, and on tiie same day Narsingh complained to the 
President of the Union. The Assistant Surgeon, who 
examined their injuri.es on the morrdng of the lOth, 
was of opinion that they could not have been inflicted 
less than 72 hours before.

The Sessions Judge disbelieved all the prosecution 
witnesses generally, but selected, without any corro­
boration, certain passages from their evidence, which 
he believed to be the correct story, and on his own 
est.mate of their truthfalness, he convicted the appel­
lant, Hari Krishna.

Babu Dasarathi Sanyal and Bahu JDebendra 
Nath Bhattacharjee, tor the appellant.

Mr. S. Ahmed, for the Crown.

F le tch e e  J. The appellant before us, Hari Krish­
na alias Hari Miara, was tried along with three other 
persons before the learned Sessions Judge of Ou;ttack
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F i e t o h k r  J .

1914 with the aid of Assessoi-s for bavi tig comiiiitteci certain
Hari offences under sections 348 and 330 of tiie Indian Penal

Krishna Code. Tlie Assessoi's Game to the conclusion tliafc none
Empeeob. o I  the accused were guilty. The learned Judge, agree­

ing with the Assessors with regard to three of the 
accused, acquitted them, but d.isagreeing with the 
Assessors with regard to the appellant before us con­
victed Mm and sentenced him to undergo 18 months’ 
rigorous iinprisoumenfc. This is the • iiiterpretatiou 
placed by the learned Judge on tlie opinion of: the 
Assessors. It may, however, be said that in the opi­
nion of one of the Assessors, as would appear from the 
record, all four accused were guilty of wrongful con­
finement. The appellant before us is a young man, 
aged about 20 years, who is said to be a student appar­
ently sbudyiiig Sanskrit with, a view ultimately to 
becoming 'a. pandit.

The case is really an extraordinary one on the 
evidence, because the learned Jadge has disbelieved all 
the witnesses in the case. In fact he described tliem. 
as liars of varying degrees. Bat he has selected, with­
out any corroboration at all, certain passages from the 
evidence which he believed to be the correct story; 
and on Ms own estimate as to whether that story is 
true OT not he has convicted the appellant before us.

Now, in a case like this it is obvioas that the opi­
nions of Assessors are entitled to considerable weight. 
They are gentlemen of the neighbourhood, knowing 
the language and habits of th.e people. Their opinion 
WHS that a portion of the case was not proved as against 
any of the accused. As regards the remainder of the 
case it may be that they differed in their- opinions.

Now, the story itself is also an extraordinary one. 
Two of the accused, namely, Kunja and the appellant 
before us, were uncle and nephew living together joint- 
1 y* Tlie two o ther accused, Radha Gobind and. l£ris to,;
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were also inemberB of a joint family. Tliese two faini- 
lies were apparently on terms of iiifcimate friendship, habi
and the story tokl is that certain altaratioiis were be- Kkishna.
iiî ,̂  made in one of the rooms in the house of one of emperok.
these two families and that the two conipIaioants,Nar- „  .

 ̂ F l e t c h e r  J .

Bingh and Moni, were enga,g'ed in doing'certain excava- 
tions, and On the 7th May hist., it is alleged, Narsingh, 
one of the complainants, found in the conrse of his work 
a small earthenware vessel which was believed by 
Hari to contain treasure. The men at midday are said 
to liave been kept from going to take their usual bath 
and refreshment, and later on in the day they were 
allege ]̂ to have been tortured by having crowbars, 
which had been heated, placed against various parts of 
their skin. One of fcheni is said to have been incapaci­
tated for a certain length of time. That, shortly, is the 
nature of the complaint. The medical evidence cer­
tainly shows that there were some marks "upoji these 
two complainants. But the difficulty on the m,edical 
evidence is, again, tljat it does not altogether corro­
borate the story of the witnesses whom the learned 
Judge has stated to be liars, because the medical evi­
dence is that these injuries on the bodies of the two * 
complainants had been caused not less than 72 hours 
before the time when the doctor saw them. As a 
matter of fact these Injuries, if the story told is a true 
one, had been caused considerably less than hours 
before they were seen by the doctor. Of course in an 
ordinary case one might not pay much attention to the 
opinion of a doctor on a matter like that. But when 
the direct evidence is disbelieved by the Judge, or 
rather when the witnesses who gave the direct evidence 
were disbelieved by the Judge, it is a matter of im­
portance that the medical evidence tends further to 
throw doubt upon the story as told by the witnesses.
The other witness who Is said to corroborate in part
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F l s ’K’Uf.ii J .

i&H tlie story told by tlio complainant, is the wife of Moni
Xamali. She again was believed not to be a truthful 

K b is h n a  witness by the learned Judge. Personally I do not
■y.

EMrEROij. I'emember ever having seen a man convicted on 
evidence of the nature of what the learned Judge 
describes as that of liars without any corroboration at 
all. It seems to me a dangerous precedent to convict 
a man on evidence of people who were found to be 
untruthful without any corroboration. I think, under 
the circumstances, the case is much too doubtful for us 
to support the conviction passed solely on evidence 
of this nature, and we ought to allow the appeal of the 
accused and set aside the conviction and sentence 
passed upon him.

BEA.CELCaoi'T J. I agree that the conviction based 
on the evidence of pei'sons, the greater part of whose 
evidence has been found to be false by the learned 
Judge, cannot be sustained, especially in. view of the 
great delay In lodging information, a delay for which 
no adequate explanation had been given.

E .  H .  M . Appeal allowed.
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