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MUNNA LAL PARRAOK
V.

5. SARAT CHUNDBR M U K K H J I .

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.]

Lmitation—Prelminarij Mortgage-decree— Lmltatim Act (IX  o f  1908) 
Sell, i, Ao-ts. ISÔ  183—Application for sale ( f  mortgaged pro;perly 
imder decree— Transfer of Prcjyeriy Act { I V  of 1882) ss. 85 to 89— 
Civil Procedure Code (J d  V o f 190S). 0, XXXIV^ rr. 4, 5.

I n  tliis case th eir  L o rd sh ip s  o f  th e  J u d ic ia l C o m m itte e  a ffirm ed  th e  
d ecis ion  o f  th e  H ig h  C ou rt in  Amlooh Chand Farrack  v . 6 W a i  Ohunder 
Miiherje^O) th at aa a pp lica tion  fo r  au order a bsolu te  f o r  sa le u nder a 
m ortga ge  decree is an a p p lica t io a  “ to e n fo r c e  a ju d g m e n t  or d e c r e e ”  
w ith in  th e  m e a n in g  o f  A rt . 1 83  o f  S ch . I  o f  th e  L im ita tio n  A c t  ( I X  o f  
1 9 0 8 ), and  is  th ere fo re  barred i f  n o t  m ade w it li in  th e p e r io d  p re s cr ib e d  
h y  that A rtic le .

Appeal N o .  18 of 1914 fcom aa order (20th. July 1911)
■ of an Appallate Bench, of the High Ooart- at Calcutta 

which affirmed an order (13th May 1910) of a Judge 
sitting in the exercise of the original civil jurisdic
tion ol the same Court.

The representatives of the plaintiff were the appel
lants to His Majesty in Cod noil.

The oaly question for determination on the present 
appeal was whether an application made on 3rd July 
1909 to execute or enforce a decree made by the High 
Court on 16th December 1886 was or was not barred 
by the Limitation Act. Both Courts in India h.eld 
that it was barred.

Present: Loiin Shaw, . Loud 1‘arker, Lokd Sumnee, Sib John Edge,; 
AND Mr, Ambeb A i.i .

(1) (1911) L L . R. 38 Gale. 913.



The necessary facts were shortly as follows. On 
25th January 1886 the first respondent, Sarat Chniider 
Mnkerji, executed a mortgage in favour of one Amlook Pabrai'k 
Chand Parrack (the predecessor in title of the appel- sarat
lants) of one-third share in certain properties which 
he was then claiming in litigation pending in the 
High Court to secure a sum. of Rs. 25,500 and interest.
The sum so secured was made repayable under the 
mortgage on 1st July 1886.

As the money was not paid on the due date, the 
mortgagee instituted a suit in his mortgage in the 
Calcutta High Court, and on 16th December 1886 a 
consent decree was made in the suit for Rs. 25,382-8 
annas to be paid on 15th June 1887, and it was provided 
that in default of payment the mortgaged properties 
should be sold, and tbat the mortgagor should be 
liable for any deflciency there might be on the sale.

In the course of the litigation (which was pro
tracted), as to the first respondent’s share in the 
mortgaged pi-operties, he sold a one-fourth share in 
one of the properties to one Narendra Krishna Bose, 
who subsequently transferred his interest to Upeiidra 
Lai Bose, the second respondent. The result of the 
litigation was a decree made on 3rd November 1903, 
by which the first respondent was declared entitled 
to an undivided one-fourth share in some of the 
mortgaged properties, and a partition was directed to 
be made, the proceedings in which only came to an 
end early in 1909; and shortly before the Partition 
Commissioner made his report, the mortgagee made 
in his mortgage suit the application which gave rise 
to the present api^eal, namely, that the second respond
ent should be made a party-defendant to the suit, 
and that he (the mortgagee) might be at liberty to 
sell the shares of the mortgagor and the second 
respondent in tlie mortgaged properties.
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1̂ 14 The applicalion was heard by F le tc h e e  J. Bitting 
MirsNA Lal 111 exorcise of the Original Olvil Jurisdiction of.

P a r b a o k  tjjQ Ooiirt, and lie held that it was an apj^lication to
■y.

SAm enforce a decreo within the meaning of article 180 of 
Schedule IT of the Limitation Act (XV of 1877), andJi u KKRJi*
that not having been made within the period pre
scribed by that' article the application was barred.

An appeal by the mortgagee was heard by a Divi
sional Bencli (Sir L/IWEENcb Jenkins O.J., and 
WOODEOPFB J.) of the High Oonrt and was diftmiBsed.

The mortgage decree of 16fcli' December 1886 and 
the Judgment of the Appellate Court will be found aet 
out in the report of Amlook Chanel Parrack v. Sarat 
Okimder Mukerjee in I. L. li. 38 CaJc. 915.

On this appeal,
Jenkins, K.G., and Sir W. Garth, for the appel

lants, contended that the application was not one to 
enforce a decree within the meaning of either 
article 180 or 183 of Schedule I of the Limitation 
Act (IX of 1908); for the decree of 16th December 1.886 
was a preliminary mortgage decree which could not 
be enforced or executed itself, but required a supple
mental decree or order absolute for the purpose of 
being ‘ e x e cu te d T h e  application, therefore, it was 
submitted, was not barred. Eeference was made to 
the Transfer of Property Act (IV of 1882) sections 85 
to 89, which were now to be found in the Civil 
Procedure Code (Act V of 1908), Order X X X IV , rule 5. 
This was an application for which no period of linii-̂  
tation was provided in the Limitation Act. The 
question was whether art application for a prelimin
ary decree was sufficient for execution of the mortgage 
decree, or rather whether an appJication for a final 
decree would be sufficient for execution of the 
preliminary decree ? It was submitted it ^ould not.
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V.
S a h a t

CniTNDER
M lfK ESJl.

[De Gfrmjther, E.G., referred to fciie cases of Abdul 1914
Majid V. Jawahir Lal{\) and Batuh Natii v. Munni 
Dei {2) in w u icii it wan held by tbis Board that sucli î abkack
an application as the present one was bari’ed if not 
made within the period prescLibed by the Liiiiitation 
Act.] The articles referred to in the cases cited were 
those applying to the inferior Courts and not to the 
High Ooiirt as cHiablished by Clinrter; and reference 
was made to Mndhcibmani Dasi v. Lambert iZ) as 
being io favour of l]ie appellant,

De Gruytlier, K.C., and A. B. Macklin, for the 
respondents, were not called apon.

The jadgment of their Lordshipn was delivered by
L o e d  S h a w . Their Lordships see no reason for 

interfering with the decisions of the Oonrts below, 
and they will hnmbly advise His Majesty to dismiss 
the appeal with costs.

Appeal dismissed.
Solicitor for tlie appellants : G. G. Farr.
Solicitors for the respondents.- J. E. Fox k Co.

J . Y . W .

(1 ) (1914) I . L . E. 36 AU.-350.
(2 ) (191-4) I. L. R. 36 AU. 284 ;

L . B. 4 1 1 . A . 104.

(3 ) (1 910)1 . L E. 37 Gale 796 ; 

16 C. W  N. 337.
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