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PRi¥Y COUNCIL.

DHIKAJ CHANDRA BOSE
V.

HARI DASI DEBI.

[6N m U l  FROM THE KISB G0URT ST FaST WILLIAM li BEMGAL.3

Sale f o r  arrmrs o f  reeenne—Setting aside,sale— Irregn laritij— A rrears under 

Aet X I  o f  1859 p a id — Eriihanhnent charges due—-Sale under Act X I  
o f  1859 as fu r  arrears o f  rerenm  instead o f  iindef P u h lic  Demands 

Recover]/ Act{Be>ig. Act I o f  1S95 as amended h j  Beng. Act 1 o f  1S97j 

— Emhanhment {Beng. Act I I  o f  18S^).

In this case the High Court set aside a sale fur arrear.̂ i of revenue, 
holding that where the Collector had acknowledged payment in full of 
the arrears of land revenue for which the sale had been ndvertiHed, and had 
elected to proceed by certiiicate procedure again,st an arrear of a different 
character, and had already directed a sale under that procedure, he could not 
turn round and treat the arrear under the certificate as an arrear of land 
revenue without any notice to tlie parties under section 5, and proceed lo 
sell under the land revenue proclamation on the mere ground that no special 
exemption order had been parsed. The enibankmeni; charges ordered to be 
levied under the Certificate Act (Beng. Act 1 of 1895 as amended l>y 
Beng. Act I of 1897) were taken out of tlie purview of Act XI of 1859 
unless and until fre^h notices were issued under section o, and they could 
not be treated as arrears of land revenue. The sale, therefore, not being 
for an arrear of land revenue, wai liable to be set aade. An appeal from 
that decidon was dismissed by their Lordshipj of the Judicial Committee, 
who said they saw no reason to interfere with it.

APPEAL 64 of 1913 from a jiidginent and decree (4th 
July 1910) of the High Court at Calcutta which 
reversed a jtidgment and decree ,(29th March 1909} of 
the Subordinate Judge of Midnapar.

The defendants were the appsllaiits to His Majesty 
in CounciL

P.O.*
18U

Oct. 29 
Nov. '2.

^Present: Loed DtTNEDiN, Lobd Shaw, Sie John Edge, and Me. Ame®r
Ali.



1914 The only question for detemiiuation on tliis api)eal
D h i e a j  was whether the first respondent, Hari Dasi Debi, was
C h a n d r a  entitled to have set aside the sale of an 8 annas share 

Bose
V, of mahal Gumiikpota, pergana Kastirjora which had 

taken place by order of the Collector of Midnapnr 
n n d e rA ctX Io f 1859.

She was the recorded proprietor of the share in the 
zamlndari in respect of which a separate account 
known as No. 1 had been opened in the Collectorate 
Register. It had been purchased by her on 23rd No­
vember 1901: at an execution sale, and she had mort­
gaged it to the second appellant Hem Chandra Bose, 
who in a suit (189 of 1906) on the mortgage brought 
in the Court of the Bubordinate Judge of Mldnapur, 
had obtained on 9th June 1906 a decree against her 
for a sum of Rs. 13,000 with costs.

Hari Dasi Debi was in arrears in payment of the 
Goveinment revenue, and also of certain cesses, rates 
and charges, which were by law realizable as ar.rears 
of Land Revenue, payable in respect of her share of the 
mahal; and among others, in respect of certain embank­
ment charges due prior to September 1906, and also in 
respect of the quarterly kist of the Government Land 
Revenue due on 12th January 1907. As to these arrears 
notices, dated 16th February 1907, were duly issued and 
published under sections 6 and 13 of Act X I  of 1859, 
fixing 26th March 1907 at 12 o’clock for the sale of the 
first respondent’s share for recovery of the arrears of 
revenue and the other demands which by law are 
recoverable as arrears of Land Revenue. Notices were 
also duly issued under Section 7 of the Act to the 
raiyats and other tenants not to pay rents to the 
respondent.

On 13th March 1907, a farther certificate for Rs. 69-13-9 
was filed in the Collectorate under the Bengal Embank­
ment Act (Bengal Act I L o f  1882) against the first
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respondent in respect of certain additional embank- 
ment charges, payment of whicli was in arrear. Dhieaj

On Ctli Marcli 1907, the appellant Hem CInmdra 
Bose obtained a decree in suit 189 of 1906 wliich 
barred liis mortgagor’s (the first respondent’s) right 
of redemption.

On 18til March 1907, the first respondent through her 
Naib applied to the Collector of Midnapur to be allowed 
to deposit the arrears of revenue due, but her applica­
tion was refused. On 2-5rd March 1907, she presented 
a petition to the Oollector by a pleader for exemption 
of the share of the niahal G-nmukpota from sale, admit- 
tiug the default in respect thereof, and expressing her 
willingness to deposit the “ arrears of revenue, etc.” ; 
and on that petition, which was made under Section 18 
of Act X I of 1859, the Oollector on 25th March, made 
an order that the arrears might be accepted if paid on 
that day. On 25rh the first respondent through her 
agents deposited with the OoUectorate Rs. 807 in revspect 
of the arrears due by her, that sum being short of the 
full amount required to be paid by Rs. 69-13-9. On 
26th March, on the deficit being reported to him, 
the Collector diiected that the sale must proceed; and 
on that day (which was the day Hxed for the sale) the 
share in mahal Gumukpota was duly sold, and. was 
purchased by the second respondent, Nanda Lai 
Mu Hick, for Rs. 500, and he at once deposited Rs. 125, 
part of the purchase-money in compliance with the 
requirements of Act XX of 1859.

On 27th March, the respondent Hari Dasi Debt 
petitioned the Collector to set aside the sale. The 
purchaser on 24th April paid to the OoUectorate under 
section 23 of the Act, Rs. 375 the balance of his pur- 
chase-money.

On 24th May 1907, the Oollector confirmed the sale 
and ordered a certificate of title to be issued to the
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3914 purchaser. On the same day the respondent, Hari Basi
DhiTvj Debi, presented an appeal against the sale to the

Commissioner of the Division under section 26 of the 
t}!' A c t ; and the appeal was on 26th Jnly considered by the 

Commissioner and dismissed; whereupon, the sale 
became final and conclusive under section 27 of the 
A ct; and on 12fch August a sale certificate was granted 
to the purchaser under section 28.

Meanwhile, on 19th June 1907, the right title and 
interest of the respondent, Hari Dasi Debi, in the 
8 annas share of the mahal Gumukpota had been put 
up for sale under the decree of 9th June 1906 in the 
mortgage suit 189 of that year, and purchased by the 
second appellant, Hem Chandra Bose; and on 23rd 
November 1907 that sale was confirmed by the order 
of the Court.

The suit giving rise to the present appeal was 
instituted by Hari Dasi Debi on 18th January 1908 
against the appellant Dhiraj Chandra Bose, and the 
purchaser Nanda Lai Mullick who had parted with 
his interest in his purchase to the first defendant.

The plaintiff alleged {inter alia) in her plaint that 
her agent had on 25th March 1907 deposited only 
Rs. 807 in payment of arrears in consequence of infor­
mation given him by the clerk in the Arrears OoUec- 
tion Department of the Collectorate; that the sale was 
invalid, illegal, and erroneous on a number of grounds^ 
and that the x^roperty had in consequence been sold at 
a very inadequate price, and she prayed that the sale 
might be set aside.

The defendants denied (inter alia) that the plaint­
iff’s agent had either received or acted on information 
obtained from the clerk of the Arrears Collection 
Department in the matter of depositing only Rs. 807; 
and also denied that the sale was in any way illegal, 
invalid or erroneoas; and they alleged that certain
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grounds uow put forward in the plaint had not been 19̂ 4
stated in her appeal to tiie Commissioner; that the dhieaj 
sale in question had become final and conclusive, and 
a sale certificate had been granted, and that the p.
grounds and objections raivSed in the plaint could, not
now be entertained, or the sale set aside; and that
the plaintiff’s interest in tlie property having passed 
to the appellants, she had no furtlier interest to enable 
her to maintain the suit.

The following were the issues so far as they are 
now material

“  6 tk — W h e tlie r  th e  sale re fe r re d  t o  in  th e  p la in t ib in v a l id  an d  lia b le  
to  b e  set aside ?

7tli.— W h e th e r  th e p r o ce e d in g s  u n d er  s e ct io n  5 o f  A c t  X I  o f  1 8 5 9  w ere  
a d o p te d  b e fo re  th e  sa le  ?  I f  n o t , w h e th e r  the sa le  can  s ta n d  a c c o r d in g  
to  la w  V

8th .— W h e th e r  th e  A rrears  C o lle c tio n  Officer,■? in fo r m e d  th e  p la in t i f f s  
m an  to  d e p o s it  R s . 8 0 7  o n ly  ?  I f  so , w h e th e r  th e  sale is  bad ?

0th.— Is  th e pLiintiffi e n t it le d  t o  a n y  r e l ie f  ? I f  so , w h a t  ?

IQth.— W h e th e r  th e r e ’ w ere  a n y  arrears o f  re v e n u e  d u e  by  th e  p la in tiff , 
fo r  w h ic h  th e  p r o p e r ty  w as so ld  ? "

The Subordinate Judge held that the order made 
on 25th March 1907 that “ the arrears might be accept­
ed if paid on that day ” did not amount to an order 
of exemption, because the condition was not fulfilled, 
for the arrears were not paid off on 25th March; that 
tiie sale duly and properly took place for tbe arrears 
of revenue for which the property was liable, and it 
was valid and final; that the objection raised under 
section 5, clause (5) of Act X I of 1859 was not open to 
the plaintiff, and was not applicable to the case, inas­
much as the sale had taken place for recovery of 
arrears of revenue, and no proceedings under section 5 
were necessary; and that in fact the clerk of the 
Arrears Collection Department of the Collectorate did: 
not mislead the plaintiff’s agent, and even if he bad
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1914 done so, tlie Court liaci no power to grant relief to the 
Diimlj plaintiff on tiiat ground.

CiuNDRA An apppeal by the plaintiff came before a Divi-
£osb
V. slonal Bench of the High Court (H olm wood and

Shaefuddin JJ.) who (after deciding that the plaintiff 
had sufficient interest in the property in suit to 
enable lier to maintain the appeal to which a pre­
liminary objectioji had been taken on the ground that 
she had no competence to support it) delivered judg­
ment and made a decree reversing the decision of tlie 
Subordinate Judge, and decreeing the suit and the 
appeal with costs.

The materia] portions of their judgment are as 
follows

“  W e  m a y  m entioH  tliat a lth o u g h  th e  p o in t  n ow  in  is su e , n am ely , 
w keth ev  th e  esta te  cou ld  be sold  fo r  arrears o£  p u lba iid i o n ly  u n d er  A c t  X I  
o f  1 8 5 9  w ith o u t ta k in g  th e  n ecessa ry  s tep s u n d er  s e ct io n  5 o f  th e  A c t , w as 
raised in  express term s in  the appeal to  th e  O om m ission er , i t  d oes  n o t  
appear th a t th e  p o in t  w as u rged  b e fo re  h im , or i f  it  wai^, h e d id  n o t  
co n s id e r  it  n ecessa ry  to  n o t ic e  it , T h e  q u e stion , h o w e v e r , w h ic h  w ou ld  
arise under sectio n  33 o f  th e A c t  is n ot m ateria l, in a s m n ck  as i t  is a dm itted  
th a t i f  th is  w as a sale iinder th e  R e v e n u e  Sale L a w  at all, it  c a n n o t  be set 
aside.

“  T h e  o n ly  p o in t  w h ich  rea lly  arises in th is  case is w h eth er  th e  sale fo r  
an arrear o f  B s. 6 9 -1 3 -9  fo r  p n lban di, w h ic k  w as a lready  th e  s u b je c t  o f  a 
certifica te , th e sale under w h ich  w as fixe d  fo r  th e  sam e d a y , 2 6 t h  M a rch , 
c o u ld  be h e ld  under tlie R ev en u e  Sale L a w  in  f a c e  o f  th e  fa c t  th a t th e 
C o lle c to r ’ s le d g er  b o o k , th e ch alan s g iv e n  to th e  p la in tiff, th e  ru b ok a r i o f  
th e  2 4 t ! i  M a y  1 9 0 7  and th e  ord er  fo r  sale on  th e  a c co u n t  lis t  o f  arrears 
o f  reven u e payab le , all sh o w  tliat th e  rev en u e  and  o th e r  ch a rg e s  h ad  been  
fu l ly  paid  up, and  th at n oth in g ' rem ain ed  d u e  b u t  th e  su m  o f  R s . 6 9 -1 3 -9  
u nd er th e  certifica te  4654, T h e  a c co u n t  lis t  c le a r ly  re fe rs  to  tk e  certifica te , 
and  th e  C o lle cto r  m u st h ave  k n o w n  w h en  h e p a sse d  th e  ord er tk a t  th e  o n ly  
d e b t  d ue fr o m  th e esta te  w as a lready the su b je c t  o f  a certifica te  d ecree , o r  
i f  he d id  n ot, tlie  p M n tilf o u g h t  n o t  t o  suffer f o r  h is la ch ea . N o w , th is  
certifica te  w a s  issued  not on ly  a ga in st th e  plaintiOi as p rop rie tress  b u t  aga in st 
o n e  J ogen d ra  N ath  P athak, th e u su fru c tu a ry  m o r tg a g e e  in  p o s s e s s io n , and 
th is  is u rged  as a fu rth er  g ro u n d  fo r  h o ld in g  th a t th e estate  co u ld  n o t  be 
boM under A c t X I  o f  1859 as f o r  an arrear o f  G o v e rn m e n t r e v e n u e . N o , 
arrear o f  (J overn m en t reven ue w as or  c o u ld  b e  d ue fr o m  J o g e n d ra  N ath
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P a tlia k , y e t  lie  "was eq u a lly  liab le  w ith  t lie  p la in tiff f o r  th e  p u lba n d i avrear 1 9 1 4  
f o r  w h ic h  th e  esta te  w as a ctu a lly  so ld . D n m J

“  T h e  S ubord inate J u d g e  r e fu s e d  to adm it th e C o lle c to r 's  le d g e r , as i t  w as CilASDBA
ten dered  at a la te  s ta g e  o f  th e  case, b u t  w e  th o u g h t  i t  r ig h t  to  adrriit it  as B o se

a p u b lic  d o cu m e n t a bou t w h ic h  th ere was n o  d isp u te , a n d  th e learned  
va k il f o r  th e  re sp o n d e n ts  v e r y  fra rd d y  adm itted  th a t  ha co u ld  h a v e  n o X )e b l

o b je c t io n  to  its g o in g  in , th o u g h  he asked  us at the sam e tiiue to  tak e in the 
ju d g m e n t  in  appeal o f  th e  G om m ia sio n e r. T h is  w e  saw  n o  o b je c t io n  to  
d o in g  and  w e  h ave a lready dealt w ith  i t  above . W e  m a y  p o in t  o u t  th at 
th ere  is  e v id e n ce  th at the e x is te n ce  o f the arrear o f  E s. 6 9 -1 3 -9  m a y  h ave 
p u rp o se ly  b een  w ith h e ld  fr o m  th e  p la in tiff , fo r  w e  fin d  c e r ta in  p e n c il 
ca lcu la tio n s  o n  th e  b a ck  o f  E x . I ,  s h o w in g  th a t th e  perBOn w h o  eatiin u tcd  
t h e  p laintifffci dues at R s. 8 0 7 -1 -1  h ad  E x . I  a c tu a lly  b e fo r e  liin i a n d  in  hiu 
h an ds w h en  he m ade th e  c a lcu la tio n . O ne o f  th e  w itn e sse s  w h o  k n o w s  th e  
m o h u r ir  P rabh at C h a n d ra 's  h a n d -w r it in g  w e ll and  w h o  a ttests  i t  in  th e  
en tries  m ade in  in k  in  E x . 1, does  n o t  ve n tu re  to  d e n y  th a t  th e  p e n c il  
en tr ies  are his, b u t says he ca n n o t  m a k e  o u t  in  w h o s e  w i-it in g  t l ie y  are.
T liis  w itn e ss , U tp a l C handra  B h a tta ch a r ji , L a n d  E e v e n u e  T o w z i  m o lin r ir , 
sa y s  t lia t  p artie s  h ave a lw ays m a de a ll n ecessa ry  en q u ir ie s  f r o m  P ra bh at, 
and  th is  p ra ct ice  has b een  g o in g  on  ev er  s in ce  he jo in e d  th e  d e p a r tm e n t .
H e s ig n if ic a n t ly  asks ‘ F ro m  w lio m  b u t  P rabhat B a b u  s h o u ld  p a rtie s  g e t  
th e s e  in fo r m a t io n s  as t o  h o w  m u ch  is d e p o s ite d  T a n d  th is  ra th er  d is c o u n ts  
th e  va lu e  o f  th e C om m isB ion er ’ s ju d g m e n t  w h ic h  is  b a sed  o n  the f a c t  th a t 
p la in t iff ’ s a g e n t had n o  bu s in ess  t o  r e ly  o n  casual e n q u ir ie s  fr o m  a b u s y  
m a n  lik e  th e  n io lm rir  P ra bh at on  th e  d a y  b e fo re  the sa les. P ra bh at h im s e lf  
g iv e s  a v e r y  h a lf-h e a r te d  d en ia l t o  th e  p e n c il  en tries , a n d  w e  m u s t  tak e  it  
th a t h e  a lon e had the o p p o r tu n ity  o f  m .aM ng th em . H e  d oes  n o t  d e n y  th a t  
the k arpardaz ca m e  t* h im  fo r  in fo r m a t io n , b u t sa ys he d oes iio t  rera em b et, 
b u t he a d m its  th at he w as the m a n  w h o  the v e r y  n ex t d a y  certified  t o  th e  
C o lle c to r  th a t  R s , G 9 -13 -9  rem ain ed  u n p a id , w ith o u t  d r a w in g  a n y  a tten tion  
to the f a c t  th at th is su m  w a s  d u e  u n d er  a certifica te  fo r  p iilb a n d i, a lth o u g h  
the o rd e r -s h e e t  w as b e fo r e  h im , and  he b oa sts  in  h is e v id e n c e  th at lie  c o u ld  
n o t  m a k e  an in co rre ct  statem ent u n d er  th ose  c ircu m sta n ces . Y e t  th e  ord er - 
sh eet c le arly  sh ow s th e  re fe re n ce  n u m b er o f  tha ce r t if ica te  on  th e  fa c e  
o f  i t .

“ W e  fu l ly  a p p recia te  th e  im p o r ta n ce  o f  the d ic tu m  o f  th e ir  L o r d s h ip s  
o f  th e  J u d ic ia l C om m ittee  in  th e  ease o f  Gobind L a i Roy  v .  Ramjanam  

Jfesser ( 1 )  th a t a n y  t h in g  w h ic h  im p a irs  th e  secu r ity  o f  p u rch ases  a t re v e n u e  
sales ten d s  to  lo w e r  th e  p r ice  o f  th e  estates p u t up f o r  sa le , an d  th a t  th e  
pu rch aser  s iiou ld  n ot be  ex p o sed  t o  t lie  dan ger o f  h a v in g  h is sale se t  a sid e
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1 91 4  a fte r  a j^ear lip o o  n ew  grouiida . B u t  fcbe g ro u u d  tak eu  iu th is ca se  is n ot n e w .
I t  is  th e groun d  th a t has b een  a pp are n t on  th e fa o e  o f  t lie  C o lle c to ra te  

C h v s d b a  p ro ce e d in g s  fr o m  tlie b e g in n in g  a n d  w as tak en  in  th e  g ro u n d s  o f  a p p ea l to
Bose t lie  C om m iss ion er . H a v in g  regard  t o  th e  ca re lessn ess  apparent in  tb is  case ,

 ̂ w ith  w liioh  a ny and  e v e ry  sta tem e n t o f  a m oliu r ir  is  a c ce p te d  b y  th e
D ebi su bord in a te  reven u e officers an d  passed  on  t o  fciie C o lle c to r , and to  the

im m ense teraptalion  these m oh u rirs  are under to tra ffic  in re v e n u e -sa le s , w e 
th in k  th a t the e v id e a ce  o f  th e  bonafideaot the ntiohurirs sh o u ld  b e  m ost 
ca re fu lly  scru tio ize d , and w h e n , as in  th is  case, th ere  appears p r i m d  f a c i e  

su sp ic io n  o f  naisrepresentation, th e te ch n ica l e ffe ct  o f  the C o lle c to r ’ s orders 
s lioa k l be v e r y  s tr ic t ly  in terp reted  in  fa v o u r  _of the pla intiff.

“ T h ere  is  no d irect e v id e n ce  o f  an  a tta ch m e n t u n d er  the certif ica te  fo r  
Eh. 6 9 -1 3 -9 , but the certifica te  i t s e l f  ob ta in ed  th e fo r c e  o f  a d e cre e  o n  12th  
M arch  190 7  w hen  it  w as filed, and the ord er f o r  sa le on 2 6 th  M a rch , w h ich  
w.'is p assed  on  the sam e d ay , is  c le a r ly  an ord er  fo r  e x e cu tio n  o f  th e  d ecree  
b y  sale, and  operates as an a tta ch m e n t w ltb in  th e m e a n in g  o f  s e c t io n  17, 
f o r  the .w ord s  o f  th a t se ctio n  are n ot ‘ o rd ered  to  b e  a tta ch e d ,’ but ‘ held  
u nd er a ttachm ent b y  th e rev en u e  a u th orities  o th erw ise  th an  b y  order o f  a 
ju d ic ia l a u th or ity ’ ; b u t th e  sale is  n o t  bad  o n  th at g ro u n d  a lo n e , s in ce  th e 
a tta ch m e n t, i f  a n y , w as m a de a fte r  th e  la^i d a y  o f  p aym en t an d  a fte r  the 
estate  had  b ecom e  liab le to  sa le  f o r  arrears o f  Q -overnm ent r e v e n u e : 
JBmioari L oll Sahu v , Mohabir Persad Singh (1 ) .  B u t th e m a in  g ro u n d  
fo r  h o ld in g  that th e sale m ust b e  set aside is th a t  i t  is  n o t  f o r  arrears o f  
re v e a u e  at all. S ection  3 3  sa ys  ‘ n o  sale f o r  arrears o f  re v e n u e  sh a ll be 
ann u lled  b y  a  C o u rt o f  J u st ice ,’ it  d oes n ot s a y  ‘ n o  sale p u r p o r t in g  t o  be  
f o r  arrears o f  re v e n u e  shall be set a sid e .’

“ I t  is in  v a ia  bo say  th at th e  G ollectot c o u ld  h a v e  sold th e  esta te  f o r  
arrears o f  em b an k m en t ch arg es  i f  lie had n ot is su e d  i  c e r t if ica te  and had  
p roceed ed  u nder section  6 o f  the A c t .

“  I t  is u rged  th a t the om iss io n  t o  p roceed  u n d er  s e c t io n  5  is  a m ere 
ir r e g u la r it j, but their Lords!iip ,3  o f  the J u d ic ia l C o m m itte e  d id  n ot lay  
th is d o w n  in  GoVmd Lai Roy's Case (2 ) ,  a u d  th e  o n ly  a u th o r ity  w e  h ave  
t e e n  re ferred  to  th e  ca:ie o f  Deonmdan Singh v . Ma/ihodh Singh ( 3 )  m ere ly  

. says th a t  th e  non-issu_e o f  a n o t ic e  u nder se c t io n  5 is  an ir re g u la r ity  w h ic h  
d oes n o t  m ake a sale a n u llity  u n less th e  g ro u n d  has b een  s p e c if ie d  in  th e 
appeal to  th e  C om m ission er, Thi.^ ca se  is ra th er  in  p la ia t i f f  s fa v o u r , and in  
a ny case n o n o t ic e  under s e ct io n  5 w as h e ld  to  b e  n ecessa ry  in  th a t  ca<5ey 
as th e arrears w e re  n o t  o th er  th an  th o s e  o f  th e  cu rre n t  ye a r  and  o f  th e  yejer

772 INDIAN, LAW EJ3P0RTS. [VOL. XLII.

(1) (1873) 12 B. L. B. 297 ; (2) (1893) I. L. R. 2 l Calc. 70 :
L. B. 1 1. A. 89. L. R. 20 I. A. 165.

(3) (1904)1. L. R. 32 Calc, 111.



immediately preceding. But to say tiiat no notice under section 5 is 1914
necessary w hen tbe sale is  not fo r  arrears o f revenue at; a ll  b u t  fo r  other

demands recoverable b y  the sam e process as la n d  re ve nu e , is  g o in g  v e ry  O h a n d h a

m u ch  fa rth e r than a n y  a u th o r ity  w it h  w h ic h  we are  acquaintecl, m o re B o s e

e sp e c ia lly  w hen the arrears of p u lb a iid i are a lre a d y u nd er process o f 

re co v ery b y  the certificate  procedure. D e b i .

I t  is  useless to  en ter  in to  an ex am in a tion  o f  all th e fa c t s  a n d  d o c u  
m erits re fe r re d  tvj b y  th e  learned  S u b o rd in a te  J u d g e . T h e  firs t  f iv e  is su e s  
w h ich  h e  Bet h im s e lf  t o  t r y  w e re  d e c id e d  in  fa v o u r  o f  th e  p la in tiff . T h e  
1 0 th  is su e  w as th e  m o s t  im p o r ta n t  in  t i ie  l ig h t  o f  th e  q u e s tio n s  as fra m e d , 
and th e  p rin c ip a l part o f  h is ju d g m e n t  is u pon  th is , via., w h e th e r  th ere  
w e re  a n y  arrears o f  re v e n u e  d u e  b y  th e  p la in tiff fo r  w h ic h  th e  p r o p e r ty  
w as so ld .

“ I t  is , o f  co u rse , p e r fe c t ly  c le a r  th a t  th e  h ead  n o te  to  E x . 12 w h ic h  is  
th e  certif ie d  c o p y  o f  th e C oU ector ’ s ord er , E x . 1, is  n o t  p a r t  o f  th e  d o c u ­
m e n t at a ll. B u t w e  h a v e  th e  w h o le  d o c u m e n t  ia  o r ig in a l a n d  th a t  d o c u ­
m e n t  show.s th at th e  C o lle c to r  w as m is le d  in to  t h in k in g  th a t th e  arrear o f  
E s. 6 9 -1 3 -9  w h ich  c le a r ly  appears b y  th e  r e fe r e n c e  t o  th e  c e r t if ic a te  t o  b e  
an  arrear o f  pu lbau di w a s  as a m a tte r  o f  fa c t ,  an arrear o f  r e y e n u e , a n d  
o n  th is  h e  ord ered  an im m e d ia te  sa le  on  th e  sa le -p ro c la m a tio n s  a lrea d y  
issued  u n d er  Bection 6 o f  A c t  X I  o f  1 8 6 9 . T h e  p ro c la m a tio n  s h o w s  th a t 
th e  arrear o f  land  re v e n u e  w a s  R s. 5 4 7 -1 0 -1 0 .

“  N o w , i t  i.s c le a r ly  esta b lish ed  b y  th e  G o llectora te  le d g e r  e x h ib ite d  
in  th is  C ou rt, b y  th e  eh a lan s, E x . 2 (serie,-}) and b y  tb e  C o l le c to r ’ s ru b o k a r i 
on  th e  2 4 th  M a y  190 7  th a t  th is  R s . 5 4 7 -1 0 -1 0  h ad  been  fu l ly  p a id  up  and 
r e c e ip ts  gra n te d  fo r  it . I t  is  true no fo r m a l ord er o f  e x e m p tio n  h a d  been  
pasfied in  resp ect  o f  it , and , th e r e fo r e , th e  esta te  w as s t il l  liab le  t o  sa le  fo r  
th is  arrear as a d v ertised , b u t i t  is  eq u a lly  c le a r ly  ostablitihed  b y  th e  le sa m e 
papers t lia t  th e  esta te  wa.s n o t  so ld  f o r  th o s e  arreard b u t  f o r  th e  6 9 -1 3 -9  
d ue fu r  p u lbau di u nder th e  certifica te .

'•‘ T h e s e  are a ll th e  fin d in g s  o f  f a c t  th a t are n e ce ssa ry  to  d isp o se  o f  
issues 6  t o  10 .

“ A p p ly in g  th e  la w  as w e  u n d ersta n d  i t  and  f o l l o w in g  th e  p r in c ip le s  
la id  d o w n  b y  th e  J u d ic ia l C om m ittee  in  th e  ca se  o f  Grobind L a i R ay  v ,
Jiamjanam  ( l ) ,  w e  are o f  o p in io n  th a t th e  sa le  a s  h e ld  on  th e  2 6 th
M a rch  1 9 0 7  w as n o t  a sale fo r  arrears o f  lan d  rev en u e  a n d  th a t  it  w as  n o t  

'c o m p e te n t  t o  th e  C o lle c to r  to  h o ld  su ch  a sale under A c t  X I  o f  1 8 5 9 .
“  I t  a ppears to  us that w h en  th e  C o lle c to r  has ackn ow le^ lged  p a y m e n t  in  

fu l l  o f  th e  arrears o f  lan d  re v e n u e  f o r  w h ic h  th e  gale w a s  ad v ertised , and 
has e je c te d  to  p ro ce e d  b y  c e r t if ica te  p ro ce d u re  a g a in «t  an arrear o f  a
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1914  d ifferen t ch ara cte r , and has a lrea dy  d irected  a sa le  under th a t  p r o c e d a r e , 
D h ~ r a j ca n n o t  turn  rou n d  and trea t th e  arrear u nder th e  ce rt if ica te  as an arrear 

C h a n d r a  rev e n u e , w ith o u t a n y  n o t ic e  to  th e  p artie s  u nd er se c t io n  5, and
B o se p ro ce e d  to  sell th e  p ro p e r ty  u nder th e  land  re v e n u e  p ro c la m a tio n  o n  th e

H a h i D a s i g ro u n d  th at no sp ecia l e x e m p tio n  ord er  has been  p a sse d . T h e
D b b i. om h a n k m ea t c h a rg es  ordered  to  be le v ie d  u nder the C ertifica te  A c t  are tak en  

o u t o£  th e  p u rv ie w  o f  A c t  X I  o f  1859  u n less and u n til fr e s h  n o t ice s  
are issu e d  u n d er  section  5, a n d  th e y  ca n n o t  bo treated  as arrears o f  land 
reven u e . T h e  sale, th e re fo re , n ot b e in g  fo r  an arroar o f  la n d  rev en u e , is 
liab le  to  b e  set aside, and th e  ju d g m e n t  and  d ecree  o f  th e  S u bord in ate  
J u d g e  m u st be d isch arged  w ith  c o s t s ,”

On this appeal, ■which was heard ex parte,
A. M. Dunne  ̂ for the appellant, contended that the 

sale had taken place in conformity with the provLsions 
of Aci XI of 1859 and was valid, final, and conclusive; 
and the respondent had not proved in connection with 
the sale any irregalarity by which she had sustained 
spibstantial injnry. Her application to the Collector 
for exemption was made under section 18 oi the Act 
which provided that “ the Collector shall daly record 

, in a proceeding the reason for granting such, exemp­
tion.” The order made by the Collector on the ]3etition, 
therefore, authorising the Collectorate office to receive 
the arrears due, if paid on that day (25fcli March.) with­
out giving any reason, was not an order for exemption 
but a preliminary proceeding which was necessary 
before an order for exemption could be made. The 
failure to deposit the arrears due was a matter , for 
which the respondent and her agents were entirely 
responsible. It was well known to her and to them 
that without an order for exemption being made, the 
sale must take place; that all the arrears then dne and 

. payable in respect of land re venae, cesses, embank­
ment charges, &c., had to be dei^osited on 25th March 
in order to obtain the exemption, asked for, and it was 
entirely the fault of herself and her agents that the 
correct amount was not paid into the Collectorate.
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Section 6 of Acfc XI of 1859 provided tliat “ the property 
shall on the day notified for sale be put up to auction dhiraj 
and sold to the highest bidder, and that no payment 
or tender of payment made after the latest date for 
payment ” (in this case 12ch January' 1907) “ shall bar 
or interfere with the sale, either at the time of sale or 
after its conclusion.” No ground had been established 
by the respondent entitling her to have the sale set 
aside; and the Ooiii't had no juiisdiction under section 
33 of Act XI of 1859 to annul the sale or to disturb 
the title of the purchaser. [L ord Shaw referred to 
Mahomed Jan Y. Ganga Bislum Singh (1).] The re­
spondent had, moreover, it was submitted, at the date 
of the suit, no interest in the property entitling her 
to have the sale set aside.

The judgment of their Lordships was delivered by
L ord  Dunedin. This is an appeal heard ex parte^ Nov. 2. 

and whenever this is the case it is a matter of consi­
derable anxiety to the Board. But in this appeal that 
anxiety was certainly relieved by the exceedingly fair 
and candid way in which it was presented by the 
learned counsel for the appellants. In the result, 
upon a full consideration of the circumstances, their 
Lordships see no reason for interfering with the judg­
ment of the Court below.

They will, therefore, humbly advise His Majesty to 
dismiss the appeal.

Appeal dismissed*

Solicitors for the a]3pellants; Watkins ^ Hunter,
J. Y. W.

yOL. X LIL] CALCUTTA SERIES. 775

(1) (1911) I. L. R. 38 Oalc. 637 ; L. E. 38 I. A. 80.


