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KAILASH CHANDRA aHOSE."

Misjoinder— Wrongful conpiemeni on one day  ̂ icrongful confinement and 
assauli o f  the same persons on a suhseque,nt day—Identity o f  trans

action— Unii^ o f object— Criminal Procedure Code {Act V  o f 1S93)

i. 239.

Where, in consequence of certain persons having 'killed a cow on a 
zaraindar’s estate contrary to practice and eaten its flesh, they wore 
taken to the eutcherry on the 1-lth December, fined therefor and confined 
till they had furnislied security for the payment of the fine within 
tlireo days, and on their failure to do so were again taken to the Outoheiri/ 
and detained there, and on information giren to the police, one of them 
was beaten and all ejected ;—

ZieW, that the illegal confinement on the first day, and the pimilar 
confinement and assault on the second day wore parts of the same 
transaction, the object of the accused on both days being the same, viz., 
to punish the persons for a breach of the rule by extorting the line, 
and the assault on the second day being the conclusion of the transaction, 
and that the joint trial of the accused for offences under s. 347 of 
the Psnal Code committed on the 14th and 18th and for that under 
g. 352 on the hitter date by them was legal.

Emperor v. Datto Hanviant Shahapitrlcar (1), and Emperor v. Sheruf- 
alli AlUhhoy (2) approved.

Bndhai Sheik v. Emperor (3), and Gul Mahomed Sircar v. Oheharu 
Mmdal (4) diatingui.shed.

The facts of the case were as follows. On the 
Bakr-Id  day in September 1915, one Abdul Sheikh
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slaugiitered a cow on the estate of Banamali Rai, a 1914 
zamlndar in tlie Serajgaiij district, in violation of depd'iy 
a practice of the estate to tlie contrary, an«l tiiiee LEa4t.EE- 
others, Mazam AU Slieilcli, Umed Ali Mandal, and, ' ' t,. 
Manik Sbeikli, ate tlie fiedh. Tiie four men were

CHAN0BA
taken to tlie G u tc h e rr y  on tlie Utli December 1 9 GnoaE. 

by some pea das, and the accused, Kailasli Chandra 
Gho.se, an inspector, and Ram Chandra GUose, naib 
of the estate, fined them aud kept them in the custody 
of the peadcts in order to realize the fines. After 
they had paid Rs. 9 as fees and furnished
security for the payment of the fines within three 
days, they were released. They, however, failed to 
pay the same on the due date, and were again taken 
to the c i i t c h e r r y  and confined. In the meantime 
iiiforniatioii was given on tlieii behalf to the i)oUee, 
and the fact coming to the knowledge of the accused,
£aiiash beat one of them under the orders of the 
naib, and ejected all of them from the premises.

The accused were placed on trial jointly before 
Babu Banamali Bagchi, Deputy Magistrate of Seraj- 
ganj, and charged as foiiows

(i) That you, on the 14th December, at Deobhag cutcherry, wrongly 
confined Mazam Ali Sheikh, Abdu] Sheildi, ITmed Ali Moiidal and Manick 
Ali, for the purpose of extorting money from them and thereby committed 
an offence under s. 347,1. P. 0.

(ii) That yon, on the 18th December, at the same place, wrongfully
confined [the same persons] for the purpose of extorting money 
from th em ............ an offence under s. 347,1. P. C.

(iti) That you, on the 18th December, at the same place, assaulted 
Mazam Ali Hheikh, and thereby eommitted an efence under s. S52,1. P. 0,

The Magistrate convicted both petitioners, on the 
30th March, under s. 347 of the Penal Code'on both 
counts, and also under s. 352, and passed sentences 
of fine and imprisonment.

On appeal, the Sessions Judge of Serajganj held 
that the offences committed on the 14th and IStli
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1914. December were not parts of tlie same transaction, and
D e p u t y  joint trial was, therefore, bad in law. He

L e g a l  R e -  aside the conviction and ordered a re-triaL
' TLe Deputy Legal Remembrancer, thereupon, mov-

Gmndm High Court and obtained the present Rale.
G-h o s e .

The Deputy Legal Remembrancer {Mr.  Orr), for 
the Crown.

Mr. J. N. JRoy, Babu Harish Ghandra Boy  and 
BabiL Jogendra Narain Masumdar, for the accused.

Shaefuddin and Teunon JJ. This Rule was 
issued calling upon the District Magistrate of Pabna 
and the opposite party to show cause why the order 
o£ the Sessions Judge, dated the 12th May 1914, should 
not be set aside, and the appeal re-heard on the 
merits. It appears that the two accused, Kailash 
Chandra G-hosh and Ram Chandra G-hosh, were tried 
under Sections 347, 352 and 352 coupled with section 
H i  of the Indian Penal Code, convicted and sen
tenced. On appeal to the Sessions Judge an order was 
passed for a retrial on the ground of misjoinder. In 
order to understand how the question of misjoinder 
arose certain facts have to be stated. Tliere is a 
gentleman named Rai Banamali Rai Bahadur wlio is 
a zemindar. There is a prevailing practice in his 
estate that no one is allowed to slaughter cows. It 
appears that on the Bakr-id  day just before the occur
rence some Mahomedans slaughtered a cow. This 
was considered to be a breach of the practice of the 
estate, and on the 14th December four men, vi^., 
Mazam Ali Sheikh, Abdul Sheikh, Dmed Ali Sheikh , 
and Manik Sheikh, were called to the Outcherry by 
i^Q peadas mdi the inspector, and naib fined Abdul 
Sheikh Rs. 200 and Mazam Ali, Umedali and Manik 
Sheikh Rs. 50 each on account of the slaughter of the
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cow. It appears that on tlie 1-itli December only 
Rs. 9 was realised and the rest was promised to be DEm-y
paid three clays later. On the 17th, the rest of the L e g a l  Rb- 
money was not paid, wdth the result that on the 18th ' ' „. * 
these persons were again brought to the cutcherry and 
again confined. On coming to know that information giiosb.*
had been sent to the police on behalf of the coulincd 
persons, they were beaten with shoes, and ejected from 
the place in which they had been wrongfully con- 
jlned. The question is, whether the occurrence that 
took place on the 14th December and one that took 
place OQ the 18th December were two distinct trans
actions or form parts of one and the same transaction.
It a])pears that the object was to punish certain 
Mahomedans of this estate for a breach of the rule of 
that estate in slaughtering a cow. It was -with that 
object these four persons were brought to the 
cutcherry, fined and a portion of the fines realised.
These men had promised to pay the balance of the 
fines three days later, but they failed to do so, and so 
on the 18th, it is said, WTOngful confinement again 
took place. There can be no doubt, therefore, that 
what took place on the 18th was in continuation of 
what took place on the 14th. It has been contended 
that on the 18th, another offence was committed’ 
namely, offences under Sections 352 aud 352 read with 
Section 114 of the Indian Penal Code : therefore, this 
was a distinct offence and not in the same transaction, 
even supposing that tlie wrongful confinement on 
both days constituted one transaction. W e think 
that tlie shoe-beating and other maltreatment of the 
Mahomedans when released from their wrongful 
confinement, were the concluding portions of the 
same transaction. They *were all confined for one 
purpose, namely, for the purpose of extorting money, 
and on being informed that the police were coming,
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these men were shoe-beaten and tamed out. The 
whole thing was real ly one transaction. The learned 
Sessions Judge was, however, of opinion that these 
were two distincfc transactions. Therefore, he hehl 
that there was a misjoinder, and ordered a re-triaL 
The view that we have taken on the facts stated above 
is supported by the cases of Emperor v. Datto Han- 
mant Shahapurkar (I) and Emperor v. Sheriifalli 
Allihhoy (2). Our attention has also been directed to 
two cases by Mr. Roy, the counsel for the accused, 
vk., the cases of Budhai Sheik v. Em peror (3j and 
Gtil Mahomed Sircar v. Gheharu Mandal (•!). The 
facts of the two lasfc-mentioned cases are different 
from the facts of the present case.

We, therefore, make the present Eule absolute, set 
aside the order of the learned Sessions Judge, dated 
the 12th May 1914, and direct that the appeal be now 
heard on the merits-

Let this record be sent down at once.
1. u.M. R>lie absolute.

(I) (1906) I. L. R. 30 Bom. 49. 
(2̂  {1902} I. L. R. 27 Bom. 135.

(3) (1905) I. L. R. 33 Oalc. 292.
(4) (1905) 10 C. W. K. 53.


