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Before Fletcher and Richardson JJ.

GARDEN REACH SPINNINa AND 
MANUFACTURING Co.

V.

SECRETARY OP BTATE FOR INDIA.’*

Appeal-Additional Etideme,—Civil Procedure, Code (Act V of ld08) 
0, XLI^r. 27; 0. XLVII', r 1—JiirisdicUo?i ofAppelhU Oourt 
(nd'iiUonal evidence— Application to admit additional evidence before 
ike hearing o f the aj)/)eal, i f  it can be entertaiiied,

Where in an appeal au application wâ  made before the hearing o£ the 
appedforthe adniiHsioaoEadditioual evidenee ;

Reid, that such an application was not warranted hy the tonns of 
0. XLI, r. 27, and the Appellate Court had no jurisdiction to entertain it.

0. XLT, r. 27,does not authorise an Appellate Court to admit 
evidence, documentary or oral, and whether or not it was in "oxisteuce at 
the time of the judgment of the lower Court or at the time the appeal 
was preferred, unless the Appellate Court after exatnining the evidence 
on the record comes to the conclusion that it requires the additional 
evidence in order to enable it to pronounce judgment, namely, that there 
is a defect on the evidence on the record.

An- application to admit fresh evidence discovered out of Court by 
the parties comes under 0. XLVII, r. 1. and not under 0. X L l ,r . '27. 

Kessowji Issur V, Great Indian Pminmla Railway Go. (1) referred to.

A p p l ic a t io n  b y  tlae Garden Reacli Spinning and 
Manufacturing Co., the appellants.

The appellants were the proprietors of a cotton 
mill situated at Garden Reach and of about 
blghas of land on a part of which the cotton.mill

'^Application in Appeal from Original Decree No. 400 of 1911, against 
the decree of A, Croodeve, Land Aciinisitioa Judge, 24-Parganas, dated 
June 2, 1911

(1) (1907) L L  R  31 Bom. 381 ; L.R, U  I, A, 115,

1914 

July 27.



i9u stood. Adjoiiuiig the appellants’ propei-ty on the west
Gâ n  ̂ property of the British India
R b ao h  Steam Navigation Company, Limited, which was used 

iUNwnnR- l->y Company as a coal depdi and was known as 
iNQ Co. “ Bracehridgo Hall.” The area of the Bracebridge Hall

rtEPEErAtiroF property was abont 114 bighas, and consisted of two
plots containing respectively iiboiit 26i bighas and 
87i bighaa. The smaller-j^lot and the appellants’ 
property were practically ideirtical in area and similar 
in situation, as both were bontided on the south l)y the 
Q-arden Reach Road and on the Jiorth by the river
Hflghli. Both properties were included in a scheme
for the acquisition of 5,500 bighas of land at Garden 
Reach by the Commissioners for tlie Port of Calcutta. 
A declaration for the acquisition of this land under 
the Land Acquisition - Act was published in the 
Calcutta Gazette on the 30th May 1906 ; but it was not 
until the 8th March 1909 that, notices under the Land 
Acquisition Act were served upon the appellants, and 
the British India Steam Navigation Compaiiy to submit 
their claims for compensation. The appellants and the 
British India Steam Navigation Com.pany submitted 
then’ respective claims to the Land Acquisition 
Collector; the claim of the appellants amounted to 
Rs. 11,66,907, and that of the British India -Steam 
Navigation Company, to Rs. 1,22,10,786.. ■

On the 7th February 1910, the Collector published 
his awards in respect of the two claims. To the appel
lants the Collector awarded Rs. 2,B8,625 for their land 
alone, which he valued at Rs. 450 per cottah ; and 
the total amount awarded to the appellants was 
Rs. 6,18,848-'8-9. To the British India Steam Navigation. 
Company the Collector awarded in respect; o f , the 
smaller plot, oomprising .about 261- bighas, which :was 
contiguous to the appellants’ property, Rs. 2,39,531̂ 14̂ : 
which . he .also assaessed at R.̂ . 450. per cottah, and
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Rs. 4,18,730 for the larger plot, wMck tJie, Collector 
valued at Rs. 2^0,. per cottab. Tlie total amouiit- Ctabdb-v
awarded to the Britisb India Steam Navigation Com- Rmck

S r i N K I X G  &
pany was Rs. U,48,G28-14-3. Man’otactuu-

Both the appellants and the British India Steam 
NaYigation Company liled petitions nnder s. 18 of the B e c e e t a e v  o f  

Land Acquisition Act praying that the renpecti^e 
awards slioiiM be referred to the Court for cletennin- 
ation. The case of the appellants was first taken np, 
hy the Land Acquisition Jiidge who, on the 23rd June 
1911, decreed an additional sum of Rs. 46,258 foi; struc
tures only, bat otherwise maintained the Collector’s 
award and upheld the valuation of Rs. 450 per cottali.
The appellants appealed.

The case of the British India Steam Navigation was 
to have been heard by the_ Land Acquisition Judge 
on the 13th December 1911, but negotiations which 
had been pending between that Company aud the Port 
Commissioners culminated in a vsettlement of that 
case wdth the result that a decree by consent was 
gmnted on the 30th April 1912 by the Land Acqui
sition Judge in favour of the British India Steam 
Navigation Company for Rs. 28,00,000.

In connection with their appeal from the judgment 
of the 'Land Acquisition Judge, the appellants sub- 
jnitted two petitions'dated respectively 16th July 191  ̂
and 1st May 1914, in which they applied to submit 
£ia additional evidence at the hearing of their appeal 
certain documents relating to the negotiations an^ 
the decree that had been passed in'tlie case o| th^
British India Steam Navjgati on. -Co. T he appiicatloq 
was opposed by the re’sppudent. It was heard on’ihe 
21st and 22nd July 1914.

■Mr,-L. P . B.  Ptujh (wiUi him Mr. W, M. Guhitt^
Bahii Surendra Nath Boy, Babu Satymdra .Nath
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1914 I^oy and Bahu Narendra Nath Sett), lor the appli-
cants. The evidence that we wish to put in are

Reach documents relating- fco the .negotiations which led up
M̂ wuFAcm- settlement of the case between the Port Oom-

isoCo. iiiissioners and the British India Steam Navigation
S b c r e t a r y  o f  Oompan}^ This evidence is material to onr case, since 

it clearly supports our contention that the valuation 
allowed by the Collector and the Land Acquisition 
Judge for oar land was greatly under-estimated. The 
compromise shows that for practically an identical 
piece of land to ours the Port Commissioners agreed 
to pay Rs. 1,350 a cottah. Some part of the evidonce 
was not in existence when this appeal was filed. It 
is submitted that unless evidence is given of the price 
paid for the plot of land adjoining onr property, 
there is a lacuna in the evidence on the record, and 
the Court cannot pronounce judgment.

Mr, S, P. Sinha (with him Mr. A. Caspers, Bahu 
Ram Char an Mitra and Bobu Ambica Pada Ohau- 
dhri), for the Secretary of State. This application 
should be rejected, because {a) it is premature, (6) the 
evidence is inadmissible, and (c) even were the evi
dence admitted, it does not support the contention that 
the Port Commissioners paid for similar land three 
times as much as has been allowed for the land bf 
the appellants. The Court must be satisfied that addi*- 
tional evidence is required to enable it to pronounce 
judgment and that a lacuna or defect in the evidence 
on the record is apparent: see Kesso '.vji Issur v. The 
Great Indian Peninsula Railway Commny (1) and 
Jagarnath Pershad v. Hanuman Pershad (2).

[E’letohee, J. The distinction is that the evidence 
in this case did not come into existence until after 
the appeal had been filed.]

678 IKDIAH LAW  REPOHTS. [VOL XLIL.
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The application should have been made under 
Order XLVII, rule 1. The appellants should have 
withdrawn their appeal and asked for a Teview hi „

. ,1 T 1 . 1  SriNNINO &Judgment. They cannot ii'̂ e the procediire which MiNUFACTUE-
applies to applications for a review bo help them to
get in further evidence under an appeal. The Court vSECBEtAut
must first deal with the appeal on its merits, and 'only
allow farther evidence it for substantial reasons it is
required by the Court: see Sreeman Chancier Dey v.
Gopciul Qhamler Qluickerbutty (1) and Ganga Goimid 
Mmdul V .  The Collector o f the Twenty-four Par- 
gimnahs (2).

[Mr. SinJia thou proceeded to contend that the 
evidence which the appellants wished to put in, even 
if admitted, did not support the case put forward by 
the appellants,]

Mr. Pibgh, in reply. The evidence which we seek 
to have admitted is evidence of a transaction which 
shows the price paid for land adjoining ours, and 
should be considered wifch other evidence. Such evi
dence can be admitled under 0. XLI, r. 27 “ for sub- 
sfeaatial reason'': Morgan v. Jforc/an (3). He also
referred to In re Wiltshire Iron Company (4).

[ F l e t c h e r  J. In England you cannot ask for a 
review of judgment; yon ask for appeal on the ground 
of new evidence. Here the' document was not in 
existence.]

In the cases of Ram Batan iScchu v. Mohant Sahu
(5), Eazari Mall v. Jayiaki Prasad (6), Ramya^ Balm 
V. Bindeswari Kumar Opadhay (7) md VdU Ohob^y 
Y.Bashika Prasad Vpadhya (K), in which 0. XLVII^ 
r. 1, had been discussed and it was held that it was

(1) (1B66) 11 Moo. I. A. 28, 48. (‘5) (19)7) 6 a  L. J. 74.
(2) (1856) 11 Mot). 1. A. 345, 368. (6) (1907) 6 0. L, J. 92.
(3) (1882) I. L. R. 4 AO. 306. (7j (1907) 6 G. L. J. 102.
(4) (1868) 3 Oil, App. 443,449.^ (8) (1907) 6 O.-h J. 862.
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19U jio't only competent to a Court of. Appeal, but it may 
GS-Aa;DEs diity, uiider certain circumstances, to take notice
RE.ACH of eveats which have happened since the orderOl'lNNlNfl &

MÂ n̂PAaTPR: challenged in appeal was made. He also referred to 
imGo, qi Kotaghiri Venkata Suhbamma Bao y .

taECBBTAB): OF ■VelM^ki Venlmtaramci Eao (Ij, and Kessoivji hsur 
V. The Great Indian Peninsula Railway Company 
(2), to show that 0. XLYII, r. 1 does not authorize the 
review of a'decree, which was right when made, on 
the gi'ouiid of the happening oE some subsequent 
event. The. only question î  whether the fresh evi
dence is material and necessary to enable the Court to 
pronounce judgment.

C‘m\ adv. vult. ̂

m  INDIAN LAW  EEPORTS. [VOL. XLII.

F l e t c h e r  J. This is an application b y  the appel
lants for the admission of certain additional evidence 
.in an appeal we are about to hear.

The appeal itself is with reference to the amount 
to be paid by the Government as compensation for 
tlm property of the ai)pellants which has been coin*- 
pulsorily acquired under the provisions of the Land 
Acquisition Act, The fresh evidence that the appel
lants wish to adduce consists of certain documents 
leading up to and resulting in a compromise of another 
case with reference to the acquisition of the premises 
of the British India Steam Navigation Gom.pany which 
adjoin the premises of the appellants..

The. compromise with the British India Steam 
Navigation Company had not been arrived at when 
the lower Court gave judgment, nor when the appeal 
was filed in this Oou,rt. The present application is 
opposed by the Secretary of State for India in Council, 
the respondent to the present appeal.

(1) (1900);i. L..B. 24 Mad. 1. (2) (1907) I. L. E 31 Bom. 881.<



Now tlie povvers of an. Appellate Court in India to 
admit farther evidence are.governed by tlie proYisioiis Garden
of 0. XLL r. 27, which, so far an material, is in the „ „

’  , ’  Rpisr.vjNG &
following terms,:— Makufactue-

“ (i) The-parties to au appeal shall not be entitled 
to produce additional evidence, whether oi'al or docii- SucBETAuy of 
mentary, in the Appellate Court. Bnt if—

“ (fj) the Appellate Court requires any docmnent to -----
be produced or any witness to be examined to enable it 
to prononnce judgment, or for any other substantial 
cause, the Appellate Court may allow such evidence or 
document to be produced, or witness to be examined.”

The wording of the rule shows clearly that the 
power of an Appellate Court to admit farther evidence 
is a very restricted one.

In the first place, the rule prohibits the parties to 
the appeal from producing further evidence.

Next, the power of the Court to admit farther evi
dence is only in.case the Appellate Court “ requires*’ 
the additional evidence “ to enable it to pronounce 
judgment or for any other substantial cause.'’

As has been pointed oat, the word “ requires”
]3lainly means “ needs or finds needful.” When there: 
fore can the Appellate Court “ require the additional 
evidence to enable it to pronounce judgment or for 
any other substantial cause” ? Manifestly not until 
the Appellate Court has examined the evidence on the 
recoi-d and comes to the conclusion that the evidence 
as it stands is inherently defective. Until the Court 
has therefore examined the record, it is not in a posi
tion to say, whether the evidence is inherently defec
tive and that it will require the further evidence to 
enable it to prononnce judgment or for any other 
substantial cause. A preliminary application such as 
the present is not warranted by the terms of 0: XLI,
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F l e t c i i e e  J.

1̂534 An application to admi fc fresh evidence discovered
Gâ n out of Court by the parties comes under 0. XLYII, r. 1.
R e a c h  not under 0. XLI, r. 27.

S p in n in g  &
M a n t j f a o t u e - It is said that the evidence was not in existence at

iNĜCo. (late of the tilal and the case of Kotaghiri v. Vel~
Secretary oy lamJii (1) was cited to show that such evidence is not 

"̂iNraÂ  ̂ admissible by way of review. The point does jiot arise 
in the present case and it is not necessary for us to 
decide whether sach view is correct or not.

0. XLI, r. 27, does not, I think, authorise an 
Appellate Court to admit fresh evidence, documentary 
or oral, and whether or not it was in existence at the 
time of the judgment of the lo wer court or at the time 
the appeal was preferred unless the Appellate Court 
after examining the evidence on the ' record comes 
to the conclusion that it requires the additional evi
dence in order to enable it to pronounce judgment, 
namely, that there is a lacuna or defect on the evi
dence on the record.

This appears to me to be the effect of the decision 
of the Privy Council in the case of Kessowji Issur 
V. Great Indian Peninsula Bailway Co. (2). I can 
find nothing in the Judgment of their Lordships to 
suggest that new evidence discovered out of Court by 
the parties hut which only came into existence after 
the filing of the appeal can be admitted on a prelimi
nary application by the parties to the Appellate Courts 
Such a suggestion is negatived by the express words in 
0. XLI, r. 27, that “ the parties to an appeal shall .not 
be entitled to produce additional evidence whether 
oral or documentary in the Appellate Court.”

I think, therefore, that we have no jurisdiction to 
assent to the present application. But even if we had 
such jurisdiction, I should, on the materials before us,

682 IjS[DIA:N l a w  r e p o r t s . {VOL. XLIL
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refuse this application. The evidence the appellaiifc 3914 
company wish to put forward is to the following 
afPppf.__

, Spinkinq &
The British India Steam Navigation Go. were the m a v w a c t o r -  

owners of the premises adjoining those of the appel- 
hint company. Both the British India Co. and appel- S e c r b t i b y  o f  

lant company are represented in Calcutta by Messrs.
Mackimion, Mackenzie & Co., as also in London,  ̂ ^
although apparently the two companies have different 
Boards of Directors in London,

On the premises adjoining those of the appellant 
company, the British India Co. had a considerable 
coal business chiefly for the purpose of coaling their 
extensive fleet. This property of the British India 
Co. is known as “ Bracebridge Hall.”

The-same declaration under the provisions of the 
Land Acquisition Act was made in respect of the pro
perty of the appellant company, Bracebridge- Hall 
and various other properties.

The British India Co. after the declaration pre
ferred a claim for a very large sum amounting in the 
first instance to over one crore and 22 lakhs of 
rupees.

An award of 14 lakhs odd of rupees was made by 
the Land Acquisition Collector. The British India 
Company then required the matter to be taken before 
the Special Land Acquisition Judge. Negotiations 
were then opened between Sir Ifredetick Bumayne on 
behalf of the Calcutta Port Commissioners on the one 
hand, and in the first instance with Mr, Alexander 
McLaurin Monteath and subsequently Lord Inch- 
cape on behalf of the British India Cô  on the other 
ha|id. After long and protracted negotiations the 
case' of the British India Co. was subsequently set
tled by a cash payment of 28 lakhs of rupees to the 
British India Co.; and the grant of certain facilities

? 0 L . XLIL] ■ CALOUTTA SERIES. 68B



FLEtC’HE.R J.

I9 i4 by the Port Commissioners with reference to the 
Ga^'n coaling of the fleet of the British India Go, 
 ̂ BEio'H  ̂ jt [3 now alleged that the facilities granted to the 

M a h o f a o t d b -  British India Go. are more valuable than those 
IMG Co, enjoyed by them at Bracebiidge Hall, and therefore 

SBCRETAur OF the whole of the 28 lakhs was awarded in respect of 
the other items of their claim. On this footing, it is 
said that the Pori Commissioners have ijaid the British 
India Co. in respect of the site of the Bracebiidge 
Hall an amount three oi' foni* times larger than 
the amount paid to the appeliaiit conipatiy, when in 
fact the land of the appellant company and Brace
biidge Hall must be of substantially the same vaiae. 
The appellant company, there tore, desire to give in 
evidence certain documents relating to the compro
mise of the claim of the Britisli India Co. Two 
{iJIidavits have been filed on the present application, 
one by Mr.* Alexander McLaurin Monteafch in snpporfc 
of the application and the othei* by Sir Frederick 
Pumayne in opposition thereto. Bir Frederick Da- 
mayne is the Yice-Ohairman and OJiief Exiecntive 
Officer of the Port Commissioners. There is a conflict 
between the statements contained in the affidavit 
of Mr. Monteath and those in the affidavit of Sir 
Frederick Dumayne. Now, it appears from the evi
dence that the negotiations, which led to the settle
ment with the British India Co., were opened early in| 
January 1911. The negotiatious no doubt were stated 
by Sir Frederick Dumayne to be “without prejudice to 
either side” and “confidential.” Mr. Sinha, on behalf 
of :the Government, has argued that this would rendeir 
all correspondence which passed between the parties 
thereto incapable in any event of being used in 
evidence even when a .settlement was arrived at. J 
think Mr. Sinha placed his case too high.. The 
afiidavit  ̂do establish, however, that in addition to the:
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correspoDcIeiioe interviews took place in tlie jfirst in,C 
tance between Monteatli and Sir Fredericic Diiinayne 
witii a view to a sefcfcloment tlie cass of tlie Britisli 
India Co.

The negotiiafcions in India closed in May 191L
In June 1911, Sir Pi'ederick Daniayne proceeded to 

England. It appears from liis affidavit that the Port 
OominiHsioners had directed him to see Lord Inchcape 
with reference to comproiniBing the British India 
Company’s case. He was also anthorifted to go as far 
aî  to make an offei' of 25 lakhs of rupeeB for that 
purpose. Lord Inchcape and Sir Frederick Dnmayne 
arrived finally at' a Rettlement, viz.,. that the Port 
OommiBsiouers shonhl pay to the British India Co, 
28 lakhs of rupees and give to the British India 
Company certain facilities. Sir Frederick Dnmayne 
has Bworn ia his affidavit that in the settlement he 
never.contemplated paying 28 lakhs of rupees for the 
land, striicfciires and machinery of the British India 
Co., but that he agreed to this sum as a settlement of 
the whole- case.

Lord Inchcape has not made an affidavit as to what 
took place between himself and Sir Frederick Dumayne. 
The Port Commissioners sanctioned with reluctance 
the settlement arrived at between Lord InchcapQ and 
Sir Frederick Dumayne and recomntended. it, to the 
G-overnmenfc for. sanction and approval.' The settle
ment was subsequently approved of by the Govern
ment. This, however, was after the present case had 
been decided. by the Special Judge and the present 
appeal filed.
' Much stress had been laid by the appellants on the 
proceedings of the Special Land Acquisition Commit
tee of the Port Commissioners of the 20th October 1911. 
No doubt the record of the proceedings is not very 
happily worded, but I cannot imagine that a public

1 9 1 4

Gab,deh 
IteACH 

S p in n in g  &  
•MAifni'AGTO'll- 

ING Co,
V.

S e c e b t a b v  :0F 
S t a t e  f o e  

I n d i a .

rLErrcHBit J.



P l e t o iib r  J .

1914 body like tlie Port Oomtnissioners intended to pay the 
Gabmn British India Oo. for their land a sum so vastly in 
R e a c h ^  excess of what they were payitig- to other parties and 

M a s u f a c t u b -  which would in the end result in their having to pay 
i n g G o .  excessive sums for other iands acquired by them. 

S e c b e t a e y  o f  For i f  this 28 lakhs was in fact paid only for the land, 
striictares and machinery, tliis fact would be used in 
subsequent cases agaiiist the Port Commissioners as to 
the valne of the lauds acquired by them.

Sir Frederick Dnmayne has sworn that he was fully 
cognisant of the prices paid by the Port Commissioners 
on other acquisitions and that what he wanted to 
settle was the whole case against the Commissioners.

The total claim preferred by the British India Oo. 
amounted to Rs. 1,22,40,786-11-10. A large number 
of the items in the claim would appear to be altogether 
untenable.' One of the items in 'the claim w'as a sum 
of Rs. 37,01,940 “for lo?is of time.'’ This item was 
claimed for the difference between the time it would 
take to bring the vessels of the British India Oo. 
alongside at Bracebridge Hall and that required to 
take them into the docks of the Commissioners.

; It is difBcult t,o imagine on what principle such 
a claini could be supported. The Port Commis
sioners were, however, in this difficulty that the 
Collector had allowed the sum of Es. 1,27,140-10-0 in 
respect of this item and so had admitted the claim 
in principle. The Court under the provisions of the 
Land Acquisition Act has no jurisdiction to reduce 
the amount awarded by the Collector and it may 
perhaps be doubted whether the Court has Jurisdiction 
to re-allot over the different items of claim the aggre
gate amount allowed by the Collector. All the pro
babilities therefore suggest that the story told by Bij; 
Frederick Dumayne in his affidavit that what he 
settled with Lord Inchcape was. the whole' case
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STA.tE FOB
I n d i a .

F letcher J

between the Britisli India Co. and the Port Oommis- 1914
si oners and that the sum of 28 lakhs of rupees was gaeden
not paid to British India Oo. in respect of the hind, ^

mi 1 SriKN'INO &
machinery and structures only, is correct. The only Manofacotb- 
person who could have contradicted Sir Frederick 
Dumayne as to the terms arrived at in London Se c b b t a s y  o f  

between Lord Inchcape and himselt would be Lord 
Inchcape. If therefore we were to decide to permit 
the appellant company to adduce further evidence it 
would have to be the evidence of Lord Inchcape as to 
what were the terms of settlement between himself 
and Sir Frederick Dumayne. In that event, such 
evidence would have to be tested in the ordinary 
manner by cross-examination.

The letters that passed between Lord Inchcape and 
Sir Frederick Dumayne dated the 26th of January and 
the 13fch of February 1912 suggest that Lord Inchcape 
did not consider that the sum of fis. 28 lakhs had been 
paid to the British India 06. in respect of Bracebridge 
Hall and the structures and machinery thereon.

The statements in Sir Frederick Damayne’s affidavit 
appear to me to agree with ail probabilities of the case 
and are uncontradicted as to what was intended to 
be settled, between him'and Lord Inchcape. Even, 
therefore, if we have jurisdiction to admit this further 
evidence on the materials before us I should refuse the 
appellant company leave to do so.

The present application is therefore dismissed with 
costs.

KlCHiHDSON J. I entirely agree.with Mr. Justice 
Fletcher, whose judgment I have Ead the advantage of 
reading, that the application before us is not one which 
we have jurisdiction to entertain under 0. XLI, r. 27, 
And I will only add this that even if we had a power, 
co-extensive with the power of the Trial Court unde?



19H 0.' XLVII to admit fresh evidence by wuy ot review,
g-armn  ̂ of opinion that tlie evideiic3 tendered is
R e a c h  evidence which ought to be admitted in the exercise of

itANUFAOTUK- ‘Aliy siich powBr. It is not evidence, the bearing of
i n g Oo. which on the issue which has to be detefinined is-V.

BECBETAEr OF pTactically beyond the sphere of controversy or in any 
sense conclusive. On the contL'ary it is only necessai:y

—  to read the affidavit on the one side and the counter
Biohaedsos j. (̂ 1̂ 0 other to show tliat matter is raised

of a conti’oversial and argam.eutative character. The 
question at issue is the martlet value of certain laud
at a certain date. The agreement which it is sought
to pat in (together with letters and other dociimeiits 
leading up to it) was arrived at in another case 
between parties one of whom is not a pai?ty to, the 
pi’esent case and it was arrived at after the trial of the 
present case was concluded. By itself tlie agreement 
is of no use to the aj-ipellant company. It only shows 
that a Imnp sum was paid to the British India Co. 
in respect of the compulsory acquisition of their land 
and that in the same respect certain facilities were also 
promised to them by the Port'-Commissioners in con
nection with their coal tract.. The land, it is true, 
adjoins the land oi the appellant company. But the 
compensation which the British India Oo. had claimed 

' from the Oollector was arranged iinder different heads 
many of which had nothi.ng tO' do With the value 
of the land. Two or three items were wi î^clrawn 
while the case was before the Collector, but the,total, 
claim which was subsequently carried before the 
Special Land Acquisition'Judge was still very large. 
That claim was satisfied by the lump sum and the/ 
coaling facilities. Then comes the point how much 
the money payment is to be allocated to the l a n d ?  

That depends on the further (Question w h a t -was :the 
value assigned to the facilities ? Both ^hese questippf
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are in serious dispute, each side endeavouring to fasten
upon tlie otiier its own interpretation of tiie agreement. Gakdek
As might have been expected, when snch questions are ^
debated between practical bnsiness-men, there is a m a n u f a c t t j e -

good deal to be said—at any rate a good deal was said—
on both sides. The difiiciilty of arriving at a decision S e c b e t a e y o f

as to what was paid for the land is not diminished by
the reflection that it was nofc the actual value of the ----
hmd and the actual value of the facilities that has to be 
considered, but what was in the minds of the parties to 
the agreement. What the appellant company is really 
trying to do is to fix upon the Port Commissioners an 
admission as to the value of the land acquired from the 
British India Co., and I merely add that for that pur
pose tiie value which the Port Commissioners attribu
ted to the land (as to which Sir Frederick Diimayne’s 
affidavit is entitled to the greatest weight) is more 
important than the value which the British India Co. 
may have attributed to the land. But to my mind the 
doubts and difficulties which surround the evidence 
tendered is not only no recommendation, but is a 
complete bar, to its reception at this stage, even, as I 
have said, if we had a power to receive fresh evidence 
such as that conferred on the Trial Court by 0.
XLYII.

W. M, 0. Application ref used.
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