
The result is tliat tliis ajipeal fails and is disraissftcl
witll costs, K h a o a e a m

Das
V.

BbA-CHCBOFT J. I agree on the ground that the Kahsankar 
provision for interest at 75 per cent, was a stipulation 
by way o! penalty.
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G. s. Appeal dismissed.

C R IM IN A L  R E V ISIO N .

Before Sharfuddin and Teunon JJ.

GIRISH CHANDRA RAY
V.

SARAT CHANDRA SINGH.*

Sanctiun for'Prosec,utlon—Offences commtUeil in tlie Court of a Depidij 
Maghlrate— Transfer o f same from the ml-divhion—Successor in 
office— Application for sancUon to another Depiiti/ MagistraU  ̂ mlse- 
queMly posted to thejtuh-dlvision—Power o f latter to grant Banetiour— 
Criminal Procedure Code (Act V oflSQS), s. 195.

Where there are several Deputy Miigirtrates at a place, and ong of them 
is transferred, tlie Deputy Mag-intrate wlio comes to fill the g’ap i’s not the 
successor ia office o£ the outgoing Magistrate,

Moliesh Ohandm Saha y. Emperor(l) referred to.
Where a proceeding under a. 107 of the Code, during the course of 

which a forged pottah was filed and evidence given in support thereof, was 
disposed of by H. K. 6 ., a Deputy Magistrate, who became afterwards the 
officer next senior to the Subdivisional Magistrate, and on the transfer of 
the former, two other Deputy Magistrates became successivfcly the uext 
senior ofSc^rsi and ultimately K L. M., a Deputy Magistrate, ;joinbd the 
subdivision as the next senior officer, and an application was made to«him

Criminal Revision No. 804 of 1914 against tho order of Khirode Ijal 
Mnfeherjee, Deputy Magistrate of Comilla, dated April 18,'1914.

••(1) (1908) I. ti. R. 35 Calc, 457,' 460.

I ‘tl4

Ml/ 23,
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for saaction to prosccnte tl)e petilioners for offences, under s.s. 471 and 
193 of the Penal Cole, eoioniitted ia the Court o f H. Iv G.

Held, that K. L M. was not the successor in office of H. K. G., and 
luul no power bo grant sanction under the circuinjtances.

Ilf 1912 a proceeding under s. 107 of the Code was 
instituted in the Court of Baba Hareiidra Kmnar 
G-hose, a Deputy Magistrate of the fourth grade, exercis- 
iiig -first-class powers at the Sadar station of Oomilla, 
against the first petitioner, G-irish Chandra Ray. 
During' the pendency of the case the second peti
tioner, who was the latter’s servaiit, was alleged to 
have filed a certified copy of a pottah, purporting 
to have been executed in favour of the first peti
tioners gL'andfafcher, with a list of documents signed 
by the first petitioner, and to have given evidence in 
support of the deed. The Magistrate discharged the 
accused on the 13th November 1912, but the genuine
ness of the document having been impeached, a 
departmental enquiry was set on foot, and it was 
discovered that a forged pottah liad been .substitated 
in the Registers for the original, and corresponding 
alterations made in other records kept in the Sub- 
Registry Office at Oomilla.

In the meantime the Sadar station was created a 
subdivision on the 1st January 191H. Of the Deputy 
Magistrates then stationed at headquarters^ Babu 
Prokash Chandra Singh was made Subdivisional 
Officer, and Baba H. K. G-hoses and Babu S. K. Ohakra- 
varti, a Deputy Magistrate of the sixth grade, with 
second-class powers, were appointed by the District 
Magistrate to act therein. There was no formal classi
fication made of the officers in the subdivision, but 
Babu H. K. Ghose was in point of fact the officer next 
senior to the Siibdlvisional Magistrate, and held 
charge of the subdivision during tlie absence, on tpur, 
of the latter, and was considered, in this sense, to be



the “ second officer ” On tlie 7tli Jutie 1913, Batsii H. 19U
K. Gbose made over cliarge, on transfer to Barisal, qikish
and Babu B. K. Oliakravarti then became the next 
senior and accordingly the “ second officer.” Some of 
the casê 5 pending in the file of the outgoing- Magis- 
trate were made over to him and the rest to other Fingh.
Magistrates in the sabdivision for disposal. On the 
20th September 1913, Mr. J. W. McDermott, a Deputy 
Magistrate of the sixth grade with first-class x^owers, 
but Junior to Babu S. K. Chakravarti, Joined the sub
division. The latter was vested withfirst-chiss powers 
on 12th November 1913, and transferred to Mymen- 
singh, making over charge on tlie 23rd December* 
Thereupon Mr. McDermott became the next senior, 
and thus the “ second officer.” On the 6th April 1914,
Babu Khirode Lai Mukherjee, a Deputy Magistrate of 
the fifth grade, with first-class powers, took charge in 
the subdivision and became the next senior or the 
“ second officer.” The notifications in the Calcutta 
Gazette of the transfers from, and appointments to', 
the subdivision of these several Deputy Magistrates 
were in general terms, and did not purport to appoint 
any particular officer in |)lace of any other officer.
On the 18th instant, an application was made to Babu 
K. L. Mukherjee by the District Sub-Registrar of 
Oomilla for sanction to prosecute the petitioners for 
offences under ss. i l l  and 193 of the Penal Code com  ̂
mitted in the section 107 proceeding in the Court of 
Babu H. K. Ghose. He issued notices on the peti
tioners to show cause, and proceeded to hold a pre
liminary enquiry. The petitioners thereupon moved 
the High Court which at first directed the District 
Magistrate to state whether and in what sense Babu 
K. L. Mukherjee was the “ successor in office” of Babu 
H. K. Ghose, and on receipt of the explanation, issued 
a rule in the terms set forth in the judgment below.

YOL. XLII.] CALOCJTTA SHRIES.



19U In one of the explanations submitted by tlie District
(iilisn Magistrate, he stated that, when a Deputy Magistrate

Chanpra leaves or arrives, he does not make over charge to, or
V. take it over from, any particular officer.

Saut

Monnier, for the Crown (after stating 
the facts). Sanction is not necessary for the pro
secution of the second petitioner under s. 471 of the 
Penal Code, he having been a witness and not a party 
to the a, 107 proceeding, but only for his prosecution 
under s. 11)3 and that of the first petitioner under s. 
171 of the Penal Code; see Debi Lai y. Dhajadari 
Gashai (1). In s. 195 of the Cdmijial Procedure Code 
iihe word “ Court” includes the successor. The C.ode 
does not, however, define the term “ successor,” Ihe 
only provisions in it relating thereto being those 
contained in ss, 11 and 850. In some of the rulings 
under the latter section, '‘ successor” has been de
scribed as one who succeech to the of another, 
Queen~Emp7^ess v. Badhe (2), but this definition has 
not been accepted, even under s. 3-50, in . the recent 
Calcutta decisions which have laid down that a 
Magistrate to whom a case has been transferred under 
s. 528 is a successor to the Magistrate from whose file 
it has been removed; see Mohesh Chandra Saha v* 
Emperor (3). As remarked in this decision, Deputy 
Magistrates, do not succeed each other, and hence in 
the case o f such Magistrates the test of succession to 
office does not apply in determining the meaning of 
the word “ successor.” For the purpo.ses of s. ,195 
“ successor” cannot be limited to an officer succeeding 
to the post of another. In the first place such a meaur 
ing would be inapplicable to a Court composed of 
several Judges exercising |urisdiction in it as the
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. (1) (1911) 15 C. W, N. 665. (2) (1889) I. L. R. 12 All, 66) P .'
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Court of. Session or the Presidency Small Cause Court, 
It i)as been held, with-reference to the latter in Empej'- 
or V .  Molla Fuda Karim  (1), that the Chief Judge 
may grant sanction for an otrence committed before 
tbe Registrar of the Conrt who was at the time on 
furlough. Next, applying by analogy the principle of 
the actual decision in Mohesh Chandra Saha v. 
Emperor a ‘‘ successor” for the purposes of s. 195 
would also be a Magistrate to whom a case had been 
transferred under s. 528. The woijd “ successor” may 
also mean one who follows or comes ?uxt  ̂ as in the 
expression “ succeeding year,” This interpretation 
was lahl dowii in Overseers o f East Dean v. Everett (3) 
and is supported by AU Mohomed Khan v. Tavalt. 
Oltfuidra Banerji (4\ where there w-as only one 
Magistrate at the station. In this -case Government 
Notifications 806A and 807A, published in the Ktistern 
Bengal and Assam Grazetbe, Part I; p. merely 
appointed one Deputy Magistrate in the subdivision to 
be the Personal Assistant to-the Commissioner and 
posted another tu the same subdivision, generally, 
and not, “ in place o f” the latter, yet one was held to 
be the successor of the other. ' , ■
■ If the identity of a Opart under s. 1% is to'be deter

mined exclusively by the. test of succession to; office, 
there will be a failure of, justice in the case of tiie 
death or transfer, or retirement Of. the Deputy Magis
trate before whom the offence was committed, as the 
power of a Superior Court to grant sanction in such 
cases may be questioned unless there was a proceeding 
before it by way of appeal from the decision in the 
original case or otherwise [seê  Bhadesar Tiwari v. 
Kampta Prasad (b)], and s. 476 requires the pendency

(1)(1905)I. L. R. 33 0alc. 193. (3) (1861) 3 E. & B. 574.
(2) (1908) 1 . 14, E, 35 Calc. 457. (4) (1908)13 0. W. N. 420,

(5) (1912) I. L. R, 35 AH. 90.
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1914 of & judicial proceeding; md in its absence a Court 
could not take action thereunder. Even i£ succession 
to office is necessary, Babu K. Ij. Miikherjee may, on 
the particular facts of the case, be treated as the 
successor of Babu H. K. Gliose. Though there was 
no formal classification of Deputy Magistrates as first 
and second Courts, yet the latter was l-.he officer next 
senior to the Subdivisional Magistrate, and the former 
occupies that position now. The fact of both Magis
trates being next in seniority to the Subdivisional 
Magistrate and thereby officers in temporary charge of 
the subdivision affords ground of distinction between 
the second and other officers in the subdivision suffi
cient to constitute one second officer the successor of 
the other and the Court of one identical with the 
Court of the other.

Mr. Jacob (with, him Babu Manmatha Nath 
Mukerjee and Babu Jatindra Mohan Ghose), for the 
petitioner. There is no succession in office in the 
ciase of Deputy Magistrates, and Babu K. L. Mukerjee 
is not, therefore, the successor of Babu H. K. Ghose. 
Relies on Mohesh Ghandra Saha v. Emperor (1) and 
In re Debi Prasad (2).

Mr. Monnier, in reply. The principle of In re 
Debi Prasad (2) is opposed to the actual ruling in the 
Calcutta case cited by my friend, besides the two 
Magistrates in the Allahabad case were of different 
ranks.

; Shaefuddin  and Teunon JJ. The petitioners 
applied to this Court for a Rule to quash the proceed
ings now pending against them and, on their ax3plicar 
tion, we ordered, on the 18th of May last, that a copy 
of the petition should be forwarded to th  ̂ District 
Magistrate wi th a request that he should state whether

(1) (1908) I. L. E. 35 Oalc. 457- • (2) (1902) A ll W. 1?. 9.
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and in what sense Babii Khirode Lai Miiklieijee was 
t]]e successor in ofiice of Babii Hareiicira Kumar Gliose. 
A long letter was received by this Court from the 
Magistrate giving us all information tending to ^liow 
tliat Babii Khirode Lai Miikherjee was the successor 
in office of Bab a Harendra Kumar G-hose. Then we 
issued the present Rule, on the 10th of June, on the 
District Magistrate and on the opposite party, to sho-w 
cause why the proceedings preliminary to the gi'anting 
of sanction should not be quashed on the ground that 
Babu Khii’ode Lai Mukherjee was. not the successor 
in office of Babu Harendra Kumar Gliose.

Ivow, the whole matter has been argued before us. 
The case stands thus. There was a case under section 
107 of the Criminal Procedure Code in which a certain 
document, namely, a poUah was used by the peti
tioners ; and the present proceedings are to determine 
whether sanction should or should not be given for 
the prosecution ot the petitioners for their use of that 
poltah, which is alleged to be a forged document, as a 
genuine document, in the said case. Now, that case 
was disposed of by Babu Hareildra Kumar. Ghose. 
The application foi sanction was put In. before Babu 
Khirode Lai Mukherjee. The question is whether 
Babu Khirode Lai Mukherjee is the successor-in-office 
of Babu Harendra Kumar Ghose or not. :0n Behalf 
of the opposite party a lengthy argument has beep, 
placed before us in order to show that Babu Khirode 
Lai Mukherjee is the successor-in-office of Babii Haren
dra Kumar Ghose. We are, however, of opinion that 
in. the present case Babu Khirode Lai Mukherjee 
can not be said to be the representative-iii-oiSce of 
Babu Harendra Kumar Ghose. In the case of Mohesh 
Chandra Saha v. Emperor (1), it has been beld that 
where there are many Deputy Magistrates, aM one of 

(1) (1908) I, R. 35 Oaio, 457, 46A
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them is transferred, the Deputy Magistrate wlio comes 
to fill the gap is not the successor in office of the 
Deputy Magistrate who has been transferred. ’ Under 
the circumstances we hold that Bab a Khirode Lai 
Mukherjee is not the proper officer to grant sanction 
for the prosecution of the petitioners in respect of their 
use of the document in the proceedings under section 
107 of the Criminal Procedure Code before Babu 
Harendra Kumar Ghose.

Now, the present proceedings are under section 105 
of the Criminal Procedure Code. Under clauses {b) 
and (c) of sub-section (i) of that secti.on, the proper 
Court to give sanction is either the Court where the 
offence is said to have been committed or the Court to 
which such Court is subordinate. Sub-section (7)- of 
section 195 of the Criminal Procedure Code clearly lays 
down that “ for the purpose of that section every Court 
shall be deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie.” 
The proceedings in the course of which the offence 
is said to have been committed were before Babu 
Harendra Kumar Ghose. It is not for us to do more 
than point out the law on the subject, anil it is for the 
parties, if they are so advised, to act under the sub
sections and clauses to which we have referred. The 
rule is, therefore, made absolute and the i>roceedings 
quashed.

E. H. M. Rule absoluh.


