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CRIMINAL REVISION.

Before Jenlins C.J., Fleicher and Teunon JJ.

FAUJDAR THAKUR
v.

KAST CHOWDHURY.*

Acquiltal—Resision— Practice— Interference by Wigh Courl in revision with
an order of sequitial on the application of a p;wtuf(’ party—Criminal
Procedure Code (dct V onSJS), 5. 439,

The High Court has ]uusdlctmn under g. 439 of the Criminal Procedure
Code, to set aside an order of acquittal, but it lug now become a settled
practice that it will not ordinarily interfere, in revision in such cases,
at the instance of & private prosecutor. :

Quaen- Empress v. Shekh Soheb Badrudin (1), Heerabai v. Framgi
Bhikaja(2), Thandavan v. Pevianna (3), Queen-Empress v. Ala Balkhsh (4),
Queen-Empress v. Prag Dat (8), In the matter of Sheikh Aminuddin (6),
Qayyum Ali v. Faiyax Ali (), In re Municipal Committee of Dacca v.
fingoo Raj (8) sud Deputy Legal Remembrancer v. Karuna Baistobi
(9) followed.

Rakhal Das Roy v. Kailash Banu (10) explained by Jenkins (1.J.

TrE facts of the case are briefly as follows. On
4th April 1913, one Ram Khelawan Tewari, a loeal
zamindar, got a sale deed relating to certain land in
village Hatharua executed in his favour by one Mus-
ammat Paltu., He made some attempts to take posses- -
sion of the same by instituting cases in the Criminal

® Chiminal Rovision No. 1201 of 1614, agaiust the order of W. H.
Tipwis, Subdivisional Magistrate of Samastipur, dated June 20, 1914,

(1)(1883) L L. R. 8 Bow. 197, (6) (1902) T L. R. 24 AlL 346,

©(2)(1890) L. L. R. 15 Bom. 349, . (7) (1900) L. L. R. 27 Al 359,
(3)(1890) T. L. R. 14 Mad. 863.  (8) (1882) L, L. R. 8 Cale. 85,
(4) (1884) L L. R. 6 All, 484, (9) (1894) L. L B, 22 Calc. 184.
(5) (1898) 1. L. K. 20 ALL 459, (10)(1009) 11 C. L. J. 113,
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Courts against the party of Hari Chowdhury but failed.
On the 15th Mavch 1913, an information was lodged at
the thana by his servant, Paujdar Thakur, stating that
on the day  previous he (the informant) and seven
men had gone on the land (covered by the deed) to cut
the rahar crop growing thereon, and that when he had
reaped the ripe rahar and loaded it on a cart, an arm-
ed body of men consisting of Hari Chowdhury and
others, 30 or 35 in number, attacked and wounded
his companions. Hari Chowdhury and 22 others were
placed on trial, under s. 148 of the Penal Code, before
Mr. Lewis, the Subdivisional officer of Samastipur
who, after a protracted trial, acquitted -the accused,
holding that they were in possession of the disputed
land and were protected by the right of private
defence. The Magistrate thereafter drew up a pro-
ceeding under s. 476 of the Criminal Procedure Code
against Fanjdar and Ram Khelawan and directed their
prosecution under s. 193 of the Penal Code for giving
false evidencein the case.

Faujdar moved the High Court and obtained a
Rule from Sharfuddin and Teunon, JJ., to set aside
the order of acquittal in the terms set forth in the
judgment of the learned Chief Justice.

The case was heard before Jenking C. J,, and Teunon
J. and their Lordships having differed in oplmon
delivered the following judgments ;—

Jexgs C.J. A charge was framed under ‘section 148 of the Indian
Penal Code againet twenty-three persons, and after a lengthy trial they
were' acquitted. - The complainant thereupon applied to . this Court for the
exercise 0f'its revisional powers under section 439 of the Indian Penal Code
with the réault that a Rule was issued in these terms : - * Let the record be
sent for and let o Rule issue calling upon the District Mngiétmtg of Dar-
bhanga and the opposité party to show causo why the order of acquittal
complained-of should not be set aside and-a-retrial ordered. ‘Pending the
disposal of the Rule further proceedings under sgotion 476 of the Criminal
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on which the Rule was made does not mention proceedings under section
476 of the Criminal Procedure Code.

From the judgment, however, it appears that the trial Magistrate
expressed his intention to direct, under section 476 of the Criminal Proce-
dure Code, the proseention of Ram Khelawan Tewari under seclion 193 of
the Indinn Penal Code, and also of two persons described sy Fanjdar and
Bahadur.  Though Fanjdar alone was the petitioner, the stay apparently
was intended to operate in favour of all three. The case lasted, we have
been told, about three months before the lower Court.  Many wilnesses
were examined, and an claborate judgment was pronounced by the trial
Magistrate who fully discussed the volaminons evidence in the ease with
the resalt that he came to a conclusion in favour of the accused on the two
privcipal issues in the case, o held that the accused's parly were in
posseasion of the land in dispute, and that the injuries inflicted on the
complainant’s party were a justifiable exercise of the right of defonce,

T understand that the Rale was granted on the ground that the Counrt
was not satisfied with these conelusions, and that the intorests of justice
requived an interference with the order of aequittal,

It 15 evident, however, that the conclnsions of the lower Court must
have reated largely, if notin their entirety, on the trial Magistrate's appre-
ciation of the evidence adduced before him. The only question then is
whether in the propor exercise of its discretion the Court ought to interfere -
for the purpose of setting aside the ncquittal and sending buck the case
for a vepetition of the lengthy trial of the caswe. That we have power to
interfere seems clear 5 bub to the question whother we ought to interfere
1 would answer in the negative,

Section 417 of the Criminal Procedure Code enables the Local Glovern-
manf to divect the Public Prosccutor to prosent an sppeal to the High Court
from an order of acquittal passed by any Court other than a High Court,
This provision, which first appeared in the Code of 1872 provides the valu-
able safeguard that an accused cannot have his apquittal questioned by way
of appeal except at the instanee of the Loeal Government  But even with
this safegnard the provision has met with considerable animadversion in
recent times.

In this case, however, the Court, so far from having the assurance of
sueh o safeguard, is confronted by the fact that the application to set
agide the acquittal is opposed not only by the scensed but also by the
Deputy Legal Remembrancer on behalf of the Crown. And I can quite.
understand this opposition. The compleinaut and hig companions in the
theft that led to Blows were obviously mere puppets, and the real moving
spirt is this smig Ram Khelawan Tewari who is described as the peti-
tioner’s master-and has throughout heen present in Court sitting behind the
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eminent counsel and vakils who have appeared on behalf of the complain-
ant, I will not discuss his merits or bis frailiics as disclosed by the Trial
Magistrabe's judgment, but it is apparent that this is one of a series of
unsuceessfal attempts to assert possession of the piece of land in dispute
axainst the acoused's party.

It has failed ; but inore than that, it has been held that possession was
with the accused's party, and proceedings against Ram Ehelawan Teward have
been directed. This s a seriows matter for him and he obviously has an
urgent personal interest in seeuring interference with the Magistrate’s order,
In view of all the circumstances before us, I am convinced that the purpose
of the applivation is not to securc the due admiuistration of justice, but
to serve a personal end,

This, therefore, is not a case in which the Court should (in my opinion)
interfere, aud in cxpressing this view I believe I am acting”in harmony
with the tendevey of the best judicial opinion, as also sound prineiple.

The pronouncements of the High Courts of Madras, Bombay and Alla-
habad, consistently support the view that, as a general rule it is cxpedient
uot to interfere, on revision, at the instance of a private person, with an
acyuittal after trial by the proper tribunal, and that applicaiions for that
purpose should be discouraged on public grounds : Thandavan v, Periguna
(1), Heerabai v. Framji Bhikaji (2), Queen-Empressv. Ala Bakhsh (3),
In the mailer of Sheilh Aminuddin (4), Emperor v. Madar Bakhsh (5),
Qayyum Al v, Faiyaz Ali (6).

This too was the view that prevailed iu this Court until recent tiwes
[In ve Municipal Committee of Dacce v, Hingoo Raj(7), aud Deputy Legal
Remembrancer v. Karuna Baistobi (8)] but it is said that of late the matter
lias heen differently vegarded, If there has been any conscious departure
in more recent cases from the rule of prudence, which prevailed in the
authorities I have cited, I cannot agroe with it.

Our attention has been invited to a decision in which I took part as

though it supported the new deparbure : Rukhal Das Roy v. Kailask

Banu (9). Iam in no way impressed by the value of that decision. In the
first place it appears that the vakil of the accused was not present, and the
decision possesses all the infirmity of a judgment given without the
assistance of argument for the accused. And apart from thet, the
circumstances were exceptional,

(1) (1890) L. T . 14 Mad. 363,  (5) (1902) L L. R. 25 AL, 128;

(2) (1890) L L. R. 15 Boor. 340, (6) (1904) L.L. R. 27 AIL 359,

(3) (1884) I L, R. 6 ALL 484. (7) (1882) L. L. R. 8 Calc. 895,

(4) (1902) I . R. 24 AIL 346, (8) (1894) L. L, R. 22 Cale. 164.
(9) (1909) 11 C. L: J, 113, ”
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The error was one of pure law apparent on the face of the record,
while the offence was onc under scetion 504, and I have always anderstood
that offences of an cssentially parsonal character, such as defamation o
ingult, were viewod differently for the purpose of revision, and for an
ohvious reason. According to my understanding, therefore, this decision
is of no assistance in the present ease : if, howover, it contravenes what I
rogard as the true rule of guidance, then I do not hesitate to regard it as
erronecus.

As T have already indicated, I am not prepared to say the Court hag no
juriadictibn to interfore ou revision with an acquittal, but I hold it should
ordinarily excroise this jurisdiction sparingly, and only where it is nrgently
demanded in the interests of public justice. This view does not leave an
aggrieved complainant without remedy : it wonld always be open o him to
move the Government to appeal under sectivn 417, and this appears to me
the course that should he followed.

The result then in this case is that in my opinion the Rule should he
discharged. But as I understand from my learncd collsague that he would
make the Rule absolute, we are cqually divided in opinion and the case
with our opinions thereon must, therefore, be laid before another Judge,

Teoxox J. In this case one Kasi Chowdhury and twenty-two others
were placed on their trial before the Subdivisional Magistrate of Samasti-
pur on charges of rioting under sections 148 and 147 of the Indian” Penal
Code.

On belialf of the prosecution it is alleged that on the death of one
Rameswar Chowdhury his lands (including the field in dispute known
as plot No. 65 in village Hatharua) were inherited by his widow, Paltu,
that some 1} years before the occurrence now in question, she rewoved
to the house of her damghter and son-indfaw in a neighbouring village
called Chok Balem, and on the 4th April 1913, by a registered deed, sold

her inheritance to the real eomplainant, one Ram Khelawan Tewari. Ram

Khelawan it is said took possession, aod on the day now in (uestion, 15th
March 1914, sent his servant Faujdar Thakor and six or seven labourors,
with two bullock carts, to bring home the crop of rahar from plot
No. 65. S o : "
The case for the proscention then is that while these men were loading
the erop into the carts, the accused and others to the numbers of 39 or 35,
ared with lathis and garasas (axes), fell upon the party of labourers, put
them to Right, and inflicted upon them & number of injuries,

The medical and other evidence in faet shows that of the 7 or 8

labourers six were wounded, sustaining, in alf, 28 fujuries of which one is
described as severe, five were an the head, and nine on the back.
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In so far as the occurrence i3 concerned the trying Magist;ato. has
nceepted the case for the prosecution as substantially true. He finds that
Faajdar end his companions were uuarmed, and that they were attacked
by a mob of men armed with lathis and garasas, and that this meb included
the majority, if rot all, of the accused placed on their trial.

He comes to no finding as to the complicity of the individual accused
obviously because he next proceeds to acquit them all on the ground that
of the accused Kasi and Narsingh (who are cousins of Rameswar) and their
sons, Rarayad and Baldeo,(and Bachu) were in possession of the field in
question, and that they and their companions were, therefore, ncting i the
excreise of the right of private defence of property.

This brings us to a consideration of the defence,

The accused have said nothing regarding either the oceurrence or
possession but have contented themselves with pleading not guilty. Their
case, in so far ag it can De agcertained from the eross-examination of the
prosecution witnesses and the depositions of the few defenve witnesses
examined, is that Rameswar (the deceased husband of Paltn) and lis
brother Mahadeo were not separate, asis the case fur the prosecution, bat
joint in mess and properly, that Rameswar predeceased Mahadeo, that
Mahadeo in his Jife time adopted Ram Golam, the soa of lis cousin Kasi,
that since Mahadeo's death, some 18 years ago, first Ram Golam, and, on
his death, Kasi, on behalf of Ram Golam's minor son Chandrika, has been
in possession.

With regard o the adoption of Ram Gelam, the trying Magistrate
observes that ' this line of defence” was dropped, and that the defence
then resolved itself into a bare asserbion of possession. Possibly this
attitude wag taken up in the course of argument, but in so far as the record
goes, possession based on the adoption of Ram Gelam is the vnly case
that the defence made any attempt to establish. There is uncontradicted
evidence thal Mahadeo and Rameswar lived apart from their cousins (or
second cousins) Kasi and Narsingh ; and of possession by Narsingh and his
sons, who (P. W. 12) are again separate from Kasi and his son since
the death of Mahadeo, there is not a tittle of evidence on the record.

., As regards Kast’s possession, the finding is based on (i) the estate
vegister of wutations or changes among its tenants for the years 1319
to 1321, (if) a chowkidari assessment register, (iif) certain receipts, (iv) av
oral complaint made by Ramyad to the Manager of the estate, (P. W.
14), and (v) the oral evidence of three defence witnesses.

The prosecution, it may be observed, relies npon the same receipts and
upon what the trying Magistrate cursorily describes as the * khutian’ that
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Thai evtry, it may be noted here, shows that the tenants in possession
are Musammat Paltu and Ram Golam, ** adopted son,”

The mutation rrgisters woere produeed by the defence witiess No. 1,
wha describes himself as the mutation inspoctor of the circle. 1t is signi-
ficaut that the defence did not call for any register prior to 1318, and from
this and the cvidence of the witness, it may he safely inferred that up to
1318, or rather 1319, the estate registers ave in confirmity with the record
of rights. The change introduced in 1319 was the substitution of the
name of Chandrika, for the nume of his deccased Lather, Ram Golam.  This
change, it may be seid, in no way affected the position of the widuw Palty,
and, in any case, as the wilness says, was made without any reference to
her or bo any one interested on her behalf,

Tle nssessment register doos not show the name of Paltu, hut, as
appears from the evidence of the witness who produces it, the register is
Lased on hearsay, and the absence of the widow's name may further be dm,
to its being cousiderod that she was not liable to assessient,

Yuch reccipts as bave been produced show that from the year 1292 to
1308 (suy 1901-02) the payment was mado by Kasi on behalf of Bahadeo,
that in 1908 and in 1912-18, the payments were by Kasi or Kasi’s son,
Ramyad, on behalf of Paltu and Ram Golam. The change in nawe, it is
suggested by the trying Magisirate, is duc to some change in the Malik's
register, but that change way obviously due to the record-of-rights, and
tihe receipts are in accordance with that record.

On the complaint of Ramyad to the Managoer no action wus taken ; lt
was subsocuent to the purchase of Ram Khelawan, and is obviously of no
more value than Ram Khelawan's unsuccessful application to the sane
Manager for mutation,

Frowm this resume of this povtion of the evidence, it is clodr that, in
coming to his finding regarding possession, the Magistrate has relied on
vegisters that are cither worthless or inadinissible, has misapprehended the
true significance of the receipts produced, and the acceptance of such
receipts by one or more of the agnabes who now claim possession on their
own account, and has also wholly overlooked the probative value that,
under section 103-B of the Bengal Tenancy Act should have been given
t0 the entry in the record-of-rights,

I need not exmnine the oral evidence on cither mdu ag the M’tg1bL1 ates
view of this evidence (both a8 regards Paltu’s posscssion and as regards
the possession of Ram Khelowan subsequent to Liy purchase) Lus been
coloured by his erroneous view of the documents already referred to, and
also by a prejudice against Ram Khelawan based laxgely on pohce 1eportb ,
wholly inadmissible in evidence. S '

There being no_evidence of any adoptian, and that gase having'be'en ‘
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in fact abandoned, it is clear that all the documentary evidence, and even
the oral evidence adluced hy the defence (wide for instance D, W, 3)
indicates that, in so far as prior to Ram Khelawan's purchase Kasi and his
son Raumyad enltivated these fields, they did so on hehalf of the widow, and
it is donbtless becanse of her complainks apainst them (ride e, g. D W. 4)
that she retived to Chok Salemn aud finally sold her lands to Ram Khelawan,

On my consideration of the evideuce I am, therefore, satisfied that

there are grave reasons fur thinking that the finding as to possession is
wrang. In any eascon o finding arrived at by aprocess of reasoning
vitiated by 0 many ervors no value can Te placed.

Bven, however, if we asswme that the Magisteate is right in bis flnding
that possession was with Kasd nnd others, and that the act of the complain-
ant, in removing or seeking to remove the crops constitnted the offence of
theft, we have next to eonsider whether the Magistrate has adequately
dealt with the further questions regarding the right of private defence.

On these questions all he says s this 1 “ As the thanah is no loss than six
miles from’ the place of oeenrrence, Ganouri Lal Das v, Queen-Empress (1)
wust clearty be distingnished,  Pachkauri v. Queen-Empress (2) is followed.
In that case it was held that if accused were rightfully in possession of the
land and found it necessary to protect themselves from aggression on the
part of another Dody of men, they were jnstified in taking anch precautions
as they thought were required, and wsing snch force or viclence ay was
necessary to prevent the aggression.  This applies to the circumstances of
this case.”

This judgment does not show that it was present to the mind of the
Magistrate that the burden of proving circumstances bringing the case
within the gencral exception contained in section 96 of the Indian Penal
Code was npon the accused. It farther docs not show that he had any due
regard to the restrictions placed upon the exercise of the right of private
defonce by the 3rd and 4th clanses of section 99, True he says, the thanna
is six miles off, but he makes no reference to dafadars and chankidars, of
whom one, it i3 in evidence, lives not more than two bighas from the field
in dispute, He hag not adverted to his own finding that Faujdar and his 6
or T compauions were unarmsd, vor, 80 far as appoars, has he taken into
onsidaration the number of persons fnjured and the number and position
of ‘the injuries sustained. ' He does not appear to have iuquired whether
foy instance the injuries on the back were caused in the excrcise of the
right of private defenee, nor has he made any endeavour to ascortain which

of the accused is vesponsible for specific injuries. Even if some of the

accused have succeeded in ringing themsclves within the cxception it does
not follow that all have done s0. '

(1 (1889) 1. L. R. 10 Cale. 206. (2) (1897) L, L. R, 24 Calc. 686
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For theso reasons, I amn satisfiod that thero has been no proper trial of
this case, and I shonld, therefore, set aside the order of acquittalin the ease
of each of the accused and direct thaf they be retried before another
Magistrate in accordance with law. ‘

It has bsen urged before ns that inasmuch as under soction 417 of the
Code the right to present an appsal against an acquibtal is vested in the
Local Government, and in the Local Government alone, and inasmuch as
the Local Governmsnt, so far from appealing, has appeared through
its aceredited reprosentative in support of the Magistrate's judgment,
we ought not, at the instance of a private compluinant, fo interfere with
or disturh the present order of acquittal.  But, doubtlesy for good reasouss
the Legislature has not constituted the Local Government the sole
arbiter in these matters. An alternative remedy againgt injustice done to
injured complainants has been provided in section 439 of the Code, (I need
not here vefer to the Charter) and even where, ay in this case, the Local
Government has taken the unusual course, in my experience the unprece-
dented course, of appearing to justify what is primd facie riotous
behaviour, it is cunceded that we have ample jurisdiction to interfere and
remedy the wrong, if wrong has heen done. It bas indeed been faiutly
stggested on behalf of the accussd that by proceeding under section 494
of the Code the Local Government may. nullify any order thig Court may
make. Bat this suggestion has not coms from learned counsel appearing
on behalf of the Local Government. It is not to be anticipated that the
Local Guvernmant will take this course, and we need not, therefore, ot the
presant stage consider whether the Judge's order of consent predicated
by section 494 is not again an order subject to the revisional jurisdiction
of this Court.

The question thas bacomes one not of jurisdiction but of discretion.
As to the manner in which discretion should be exercised a large number
of decided cases, of which the ecases Heera Bai v. Framji Bhikaji (1),
Thandavan v. Perianne (2), Queen-Empress v, Ala Bakhsh (3) and In re
Municipal Committee of Dacce v. Hingoo Raj (4) arc exainples, have been
cited before us. But with all deference to the learned and experienced
Judgee who decided those cases I am not pressed by tlcir decisions,
nor do I consider it necossary to determine whether the prosent case does or
does not fall within one or other of the rules or general principles therein
enunciated. The enactment has set up no bars or limits to our diserebion.
That betng so this discretion cannot be fettered by judicial decision, and in
this connection it is safficient to cite the observations of His Lordship the

(1) (1890) I L. R. 15 Bom. 849.  (3) (1884) L. L. R. 6 All 484.
(2) (1890) I. L. R. 14 Mad, 863. (4) (1882) I. L. B. 8 Calc. 895,
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Chief Justice to be found in the case of “ In re an dstorney (1) * The
section i3 expressed in the widest terms and vests in the Court an absolute
and unqualified discretion. Not one jot or tittle can be taken away from
or added to the plain and express provisions of the Legisiature by any
decigion of the Courb; nor can the discretion vested by the seetion iu
the Court be crystallized or restricted by any series of cases ¢ it remains
free and untrammoiled to bs fairly exercised nccording to the exigencies
of each case.” With thess obssrvations I am in entire agreement and, in
my opiuion, they are equally apposite to the section mow under considera-
tion as to the section then in question. )

In tha interests of public justice it may, in certain coses, in my opinion,
lie a8 important t7 redress injustice done to complsinants a3 in other cases
to remedy the wrongs of persous unjustly condemned. In the view I
have taken of this case and for the reasons I have given, justice in my
opinion demands that thers should be a retrial. I should, therefore, as
I have already stated, set aside tha order of acquittal and direct that the
accused ba retried by ansther Magistrate in accordance with law,

In consequence of this difference of opinion the
case was referred, under s. 429 of the Criminal Pro-
cedure Code, to Fletcher J.

Babu Debendra Narain Bhattacharjee, for the
petitioner. " ’

Babu Gowr Chandra Pal, for the accused, argued

only the question of the right of private defence.

The Doputy Legal Remembrancer (Mr. S, dhmed),
for the Crown. The High Court has no authority to
exercise appellate powers in cases of acquittal at the
instance of a private party. Refers to s. 417 of the
Criminal Procedure Code. Section 439 no doubt ¢on-
fers very wide powers but the Court can not, having
regard to cl. (4), convert a finding of acquittal into
one of conviction. This shows that its powers of
interference lie only in the:cases of a ‘grave errof
of law or of such palpable and gross defect apparent
on the face of the record as to amount to a nullity of
trial, The Court in mevision has a discretion, and

should not interfere on the application of & private
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party, especially one of the.character of Ram Khela-
wan who is the real compluinant, Teunon J. disposed
of the case as an appeal. Refers to the cases cited in
the judgment of Fletcher J. and also the following:
Empress v. Gayadin(l), Emperor v. Madar Bakhsh(2),
Empress v. Miyaji Ahmed(3), In the matler of
David (4).

FrercEER J. This case has been laid before me
under the provisions of section 429, read with section
439 of the Code of Criminal Procedure, owing to there
being a difference of opinion between the learned
Chief Justice and Teunon J. before whom . the case
came.

Twenty-three persons were charged with having
committed an offence punishable ander section 148
of the Indian Penal Code. After a trial which lasted
about three months the Magistrate acquitted all the
accused. An application was then made to this Court
to get aside the acquittal and to direct a retrial. That
application came on before Sharfuddin and Tennon
JJ. who issued a Rule on the opposite party to show
cause why the order of acquittal should not be set
aside and a retrial ordered. The Rule subsequently
came on for hearing before the learned Chief Justice
and Teunon J. who differed in opinion, the Chief
Justice being of opinion that the Rule ought to be
discharged, whilst Teunon J. was of opinion that the
Rule should be made absolute.

The application to set aside the order of scquittal
is opposed both by the accused and by the Local

- Government.

The present application raises a point of consid-

- erable public importance namely—ought the Court
* () {I8IYL L. B & AL 148, (3) (1879) I L. R. 3 Bom, 150,

(2)(1902) L. L. Ri25 A, 128, . (4) (1880)6 C. L R. 245
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ordinarily to exercise the powers, which it undoubt-
edly has under section 439 of the Code of Criminal
Procedure, to set aside an order of acquittal at the
instance of a private prosecutor? All the High Courts
in India have for many years past consistently held
that they ought not so to do. It will be sufficient if
I give the veferences to the reported cases in support
of this proposition. They are Queen- K mpress v. Shekh
Seaheb Badrudin (1), Heerabai v. Framji Bhikaji (2),
Thandavan v. Perianna (3), Queen-Empress v. Ala
Bakhsh (4), Queen-Empress v. Prag Dat (3), In the
matter of Sheikh Aminuddin (6), Qayyum Al v.
Faiyaz 48 (7), In re Municipal Commitiee of Dacea
v. Hingoo Raj (8), Depuly Legal Remembrancer v.
Karuna Baistobi (9). The learned Chief Justice was
of opinion that the settled practice of the Courts
founded on sound judicial opinion and public grounds
should be adhered to. '

Teunon J , on the other hand, was of opinion that, as
section 439 of the Code of Criminal Procedure is drawn
in the widest terms, no previous decisions could in any
manner fetter the way in which the Court should exer-
cise the digeretion vested in it under the section. : In
support of this view, Teunon J. referred to certain
remarks of the Chief Justide in the case In re 4n
Attorney (10). Bub with all due respect to the learned
Judge those remarks of the learned Chief Justice
do not affect the point under consideration. The
Deputy Legal Remembrancer informed me that some
four or five Rules have of recent times been granted
by this Court on applications by private prosecutors

(1) (1883) L. L. R. 8 Bom. 197.  (6) (1902) 1. L. R. 24 AlL 846.
(2) (1890) 1. L. R. 15 Bom. 349,  (7) (1900) L L, R. 27 AlL 359,
(3) (1890) . L. R. 14 Mad. 363,  (8) (1882) I . R. 8 Cale. 895. -
(4) (1884) L L. R. 6 Al 484, (9) (1894) L. L. R. 22 Calo, 164.
(5) (1898) I L. R. 20 ALL 459,  (10) (1912) L. L. B. 41 Cale, 446;
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to set aside orders of acquittal. He, however, also
informed me that all these Rules excepting one were
granted by the Bench which granted the Rule in the
present cagse. That cannot, in my opinion, be taken
as ecasting doubt on the well established rule adhered
to both in this Court and in the other High Courts in
India over a long series of years. That rule is found-
ed on grounds of public interest and convenience
and ought, I think, to be adhered to.

In addition to the difference of opinion of the
learned Judges in the present case as to there being
a settled practice that the Court will not ordinarily
interfere in revision at the instance of a private pro-
socntor with an order of acquittal, the learned Judges
also differed as to whether the circumstances in this
case were such as would induce the Court in any
avent to interfere. .

The learned Chief Justice was of opinion that there
was no reason to think that the Magistrate, whose
judgment rests on an appreciation of the evidence
that had been given before him, came to a wrong
conclusion. Teunon J., on the other hand, thought
that there were strong grounds for thinking that the
judgment of the Magistrate amounted to a miscarriage
of justice. Isee no reason to assent to the view of
Teunon J.

No one can doubt that the complainant in this case

is merely the creature of Ram Khelawan Tewari, and

that this prosecution forms one of u series of cases in
which Ram Khelawan Tewari has tried to enforce his
right to the land in question.

I, therefore, agree with the view 'set out by the
learned COhief Justice in his judgment. The Rule-
must, therefore, be discharged. -

BH.M, Rule discharged.



