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SURATH.*

Oo nmtmnl—-Diitij o f Magi&traie, to examine witnesses not produced hut 
whom ihe acctmd is prtpa.xed to p'odme after process—Aiiplicatiou to 
summon witnesses and for time to file doGurnents made after the commit- 
tnenl order— Crmiual Procedure Cola (Act V of I39S), s- ^08— 
Practice.

A Magistrate U bound, l)efore passing an order o£ commitment, to 
Gxam itie all the witnesses protlacetl by the .'iccuaod I»it not tlio.so wliom 
he is pi'cpared to produce after process obtained for thuir nppearauce. 

Qaeen~Emj)ress v. Ahnadi (I) referred to.
Emperof V. Miihamno/d Eadi (2) dissented from.
A Magistrate does not acfe illegally, under a. 208 of the Orimiual Pro­

cedure Oode, in refusing an application for Buimnons on witncHsea and for 
time to file documents, made after the oriler of commitmeut has been 
passed.

Ih tlie course of a preiiiuiaary inquiry iti a 
sessions case, held by the Sab-divi.sioilal Officer of 
Kishengaiige, the prosecution witnesses were ex­
amined and cros^-exaniined and the prosecution case 
closed on the 17th June 1914, and the Magistrate made 
the following order .“ I shall go t h r o u g h  the record 
and pass the necessary orders tomorrow.*’ O n , the 
next day an application was-flled, apparently after the 
order of commitment to the Sessions Court had been 
passed, on behalf of the accused, praying the Court to

*■ OriuxlaalEefereiioe, No. 174 of 1914, by N. K. Dutt, Ses.iions Judge 
of Purnea, dated July 18,1914,

(1) (1898) I. L. R. 20 AH. 264. (2) (1903) I. L. R. 26 A ll 177.
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summon some defence witnesses, a list o! "whom was 19U
ofiered to be put in at once, and to allow reaaoEable 
time for the filing of certain documents. Tlie Magis- 
trate, thereupon, recorded an order in these terms.
“ Accused are committed to tlie Goiirl- of Sessions 
to-day, no fnrtlier adjournment can be allowed.”

The case came on for trial before the Sessions 
Judge of Purneah, on the 18th July, when the accused 
took objection to the order of commitment as illegal, 
having regard to tlie provisions of s. 208 of tlie Crim­
inal Procedure Code. The learned Judge, accepting the 
contention, referred tlie case to the High Court under 
s. 438 of the Code. The material portions of the Letter 
of Reference are as folioWvS •.—

“ At fcke enquiry, prosecution witnesses were examined and cross 
examined, and the prosecution witnesses were finished on l7th Juuo 1914, 
and the Court passed the following o r d e r " I shall go through tlie record 
and pass necessary orders tomorrow.” On the following day, that is, 
the 18th June 1914, a petition on behalf of the accused was filed praying 
for examination of a few witnesses, a list of whom was to be filed at 
once, and to allow a reasonable time for filing documents. The Oourt 
ordered as follows :—“ Accused are committed to the Court of Sessions 
to-day. No further adjournment can be allowed."

I think the order of commitment was wholly illegal. Under bgc- 

tion 208 (i) of the Criminal Procedure Code it was imperatiye upon the 
Magistrate to take all evidence as might be produced on behalf of the 

•accused, under tlie same section, sub-section (5), the Magistrate should issue 
process to compel .he attendance of any witness or the production of any 
document, if the prosecution or accused appHes for the same, unless for 
reasons to be recorded he deems it unnecessary to do so. The Magistrate 
cannot refuse to issue summons to compel the attendance o f witnesses 
because he thinks that the case must he committed to the Sessions, for 
before coming to the conclusion. that a case should be. committed to the 
Sessions, he should weigh the evideiwe of both sides that might be adduced.

I f  he considers that the accused should be discharged on the evidence 
adduced on l>ehalf of the prosecution, or if he thinks that the accused 
is guilty of grave laohes in praying for summoning of witnesses, and 
for such other reason to be recorded, ho may refuse to summon witnesses 
f o r  the defence. It might be that after examining'the witnesses for the .
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delaacG and considering the documents filed on behalf of the accuscd, the 
Magistrate might come to the conclusioa that tlie accuscd committed no 
offence, or committed aa offence th<at should not be tried by the Oourfc of 
Sessions. So in this case tlie Magistrate was bound to issue summons to 
compel tlie attendance of witnesses on behalf,of the accused undov soction 

'208 of the Code of Criminal Procedure. As he did not do ao the order of 
coramittnent was wholly illegal. The case of Emperor v. Muhammad 
Hadi{\) supports this view. The case of Phanindra Nath Mitra v. 
Emperor (̂ 2) cited by tlie Public Prosecutor, is not in point, as the accuscd 
in that case did not care to cross-examine the witnesses for the prosecution 
as their examination went on. So I tliink tlie order of commitment was 
illegal, and I, tlierefore, recommend that it may bo quashed by the Hoa’ble 
High Court under section 215 of the Criminal Procedure Code.”

Mr. K. N. Chaudhuri and Babu Manmatha Nath 
Mukherji, for the accused.

No one appeared for the Crown.

Jenkins C.J. This is a Reference to the High Court 
by the Sessions Judge of Piirnea, under section 4S8 of 
the Oriininal Procedure Code, and the suggestion is 
that the law as prescribed in section 208 of the Crimi­
nal Procedure Code has not been observed. That view 
has been supported before us by Mr. Chaudhuri who 
has cited in support of it a decision in Emperor v. 
Muhammad Hadi (1). That case does not purport to 
go beyond the decision on which it is based, that is to 
say, the decision in Qiieen-'Empress v. Ahmadi (3). 
But in fact it does enlarge the rule laid down in that 
case, in so far as it applies the rule in the earlier case, 
which was limited to witnesses produced, to witnesses 
.whom the accased might be prepared to produce, and 
this enlargement is in conflict with the express terms 
■of section 208. I cannot myself see that the Magistrate 
has in  any way failed to observe the provisions of that 
section. , It is not suggested that he did not hear all

( iK m S )  I. L. K. 26 All. 177. (2) (1908) I, L. B. 36 Cab. 48.
(3) (1898) I. L. R. 20 All 26’4.



the evidence produced before liim, and that is all that 1914
is required by the first paragraph. The fact that an empbroe
application was made on the date on which the accu-sed ^

S t jr a t ii.
was committed to the bessioiis for the summoning of —
further witnesses appears to me to introduce no con- 
ditions which show that the provisions of that section 
had not been observed. It is important to notice that 
what was sought was that the Magistrate should allow 
reasonable time for filing documents and summoning 
witnesses. On that the Magistrate made the order 
that “ the accused are committed to the Court of Ses­
sions to-day; no further adjournment can be allowed.”
The aj)pllcation, therefore, ŵ as obviously too late, for 
the commitment had been made. More than that, I 
think, in the circumstances of this case, that the ac­
cused is not deserving of any great sympathy because 
an application could have been made at once to this 
Court, under section 215, for the quashing of the com- 
mitment if the circumstances permittedJt. Bnfc ins­
tead of doing that the accused waited until the case 
was called on at the Sessions and took this point a 
month after the event. In my opinion, we ought not 
to uphold this Reference, and we direct the Sessions 
Judge to proceed with the trial of the accused.

Teunon J. I agree.

B. H. M.
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