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APPELLATE Ci¥IL.

Before D. Chatterjce aad Wct^lmdeii JJ.

AMBIKA PIUSAB S m aH
V .

PERDIP SINGH.^

Costs— Partition— Civil Procedtire Code {Act V  o f 1908) s. 107, 0 . X L I^  
r , 4 , a jij jjica iio jt  of— Appellate Conri^ poicer of.

I t  is n o t  n ecessa ry  fo r  the a p p lica ticn  o f  0 .  X L I ,  r, 4  o f  th e C od e o f  
C iv il P roced u re  th at the decree  sh o u ld  p roceed  o n  every, g n m u d  c o m m o n  t o  
ail th e p la in tiffs  or  d e fe n d a n ts . I t  is qu ite  su ffic ien t i f  it  p ro ce e d s  <ui an y  
g ro u n d  c o m m o n  to  th e party  to  w h ich  tlie  a pp ellan t b e lo n g s .

U nder s  1 07  o f  th e C ode th e  A p p e lla te  C ou rt has the sa m e  p o w e r  
as th e  C ou rt o f  first in stance.

Shama Soonduree Debla v. Janliite Skinner ^  Co. ( 1 ) ,  Dildar A li  Khan 

V. Bhaioani Sahai Singh (2 )  and Earn Kainul Saha  v .  A k m a i AU  ( 3 )  
referred to .

Appeal by Ambika Prasad Singh., tlie defendant 
No. 1.

This apj)eal aroso out of a suit for the partition of 
a mouza called Pataiiia in which the pat’ties had 
different shares. The defendant No. I appealed 
against the final decree npon two grounds: first, that 
the allotment of shares was improper; and, sscondl%̂  ̂
that the costs before the preliminary decree sh5iiid 
not have been allowed in favour of the plaintiff.

As regards the iirst point, the High Court, vary­
ing the order of the learned judge, restored the

® A p p e a l fr o m  O rigina l D ecree , N o . \ ih  o f  1910 , a ga in st the d e cre e  o f  
C haru  Ghnndra M u k h e rjee , S u bord in ate J u d g e  o f  D arbhanj^a, d a te d  Dec* 
•22, 1 9 0 9 .

( 1 )  (1 8 d 9 )  12  W . B . 160 . ( 2 )  (1 9 0 7 )  L  L  R . 3 4  C a lc . 8 7 8 ,
(3 )  (1 9 0 3 )  1. L . E . 3 0  C a lc . 4 2 9 .
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arraiigeinent made by tlie commissioner wlio iiad 
allowed fclie appellant one block to the north. As 
regards tlie second part, eacli party was directed to 
bear its own costs.

Bahu Gafiesh I)utl Singh, for the appellant.
Bahii Jogesfi Ghandra Boy, Bahu Eajendm  

Ohandra Giiha, Bahu Kulwant Sahai, Bahu Anilen- 
dra Nath Eo]j Clmudhury, for the respondeiits.

1). C flA T T E R JE E  AND W a l m s l e y  JJ. This appetil 
arises out of a suit for the partition of a nioiiza called 
Pataiiiaiix which the parties have difl'eri'nt shares. 
The defendant No. 1 appeals against the final decree 
on two grounds : first, that the iillotmeiit of shares Is 
improper; and, secondly, that the costs before tbe 
preliminary decree shonld not have been decreed in 
favour ol; the plaint iff.

As regards the first point, we think that the appel­
lant has a good ground for complaint. The commis­
sioner allowed him one block to tlie north; but the 
learned Judge has split that block up into three and 
allotted Mm fclie one farthest from liishouse. We think 
that he should liave his portion of the northern block 
as near as possible to his house, that is to say, he will 
have his northern block from the north-east commen­
cing from Nos. 1852,1860,1861,1862 and go west-wards 
so as to make this block equal in value to the block 
which,has been allowed him to, the north-west. De­
fendant No. 5 will get the block to his west and 
defendants No?. 2 to 4 will get the block to the west 
of defendant No. 5. The appellant will retain his 
eastern and soutli-western blocks and the allotment 
of blocks will be altered accordiugly.

The next question is as to the , costs. It is con­
tended that the costs before tlie preliminary decree
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sliould not laave been allotted to tlie plaintiff and the 
cases of Shama Soo?icluree Delia v. Jar dine Skinner 

Go. (1) and DiUlar Alt Khan  v. Bhaimni Sahai 
Singh (2) are quoted in support of fcliis contention. 
As the appeal is by one (st the defendants only, it is 
contended that, under Order XLI, rule 4, of the Civil 
Procedure Code, we can make a decree in this respect 
that will eniire to the benefit of all the defendants.

The decree in this case is a decree for partition 
and proceeds upon a ground common to all the parties, 
namely, the convenience and inconvenience of each* 
The appeal also is directed against the whole decree. 
It is true that the portion of the decree which deals 
with the question of the incidence of the costs is 
severed so as to make each party of defendants liable 
for the costs allocated against it; but that does not 
prevent the application of Order XLf, rule 4 of the 
Civil Procedure Code/ It has been held in the case 
of Ram Kamal Shaha v. Ahmed All (3) that it is 
not necessary for the application of section 544 (now 
Order XLI, rule 4) of the Civil Procedure Code that 
the decree should proceed on every ground common 
to all the plaintiffs or defendants; and it is quite 
sufficient if it proceeds on any ground common to the 
party to which the appellant belongs. We think, 
therefore, that there is no bar to the application of 
Order XLI, rule 4 of the Code; and, that being so, 
it is not necessary to invoke the aid of Order XLI, 
rule 83, which is couched in very wide terras and 
gives the Courts of Appeal very wide powers for the 
purpose of doing justice between the parties.

It has been further argued that the Judgment 
does not order the apportionment of the costs of the 
suit, that the decree is not in accordance with the

(1) (1869) 12 W. R. 160. (2) (1907) I. L. E. 34 Calc. 878.
(3) (1903) I. L  R, 30 Calc. 429.
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judgment so far as these costa are concerned and 
that the decree is, therefore, cameiiable to amend­
ment. This amendment might of course have been 
made by the first Court but that wonld result in a 
joii]t decree for the costs of the suit against all the 
defendantH. Siicli a decree would offend against the 
principles of the cases of Shama Soonduree Debia v. 
Jardine Skinner  ̂ Go. (1) and Dildar Ali Khan v. 
Bhaioani Sahai Singh (2). Under section 107 of the 
Code of Civil Procedure, we have the same power as 
the Court of first instance; and, in making tlie final 
determination in the case, we must pass a decree that 
is in conformity with law.

In this view of the question raised, we think that 
the order of the Court below as to the costs incurred 
before the preliminary decree should be set aside 
and each party directed to bear its own costs up to 
that point. The costs of the partition will be appor­
tioned according to the shares of the parties. The 
success of the appellant being only partial, each party 
will bear its own costs in this appeal.

S . K .  B .

( 1 )  (1 8 6 9 )  12 W . R . 1 60 . ( 2)  (1 9 0 7 )  I , L . R . 3 4  C a lc . 8 7 8 .


