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Before Mooherjee and Beacheroft JJ.

1914 UPENDEA NATH KALAMQEI

June 5.

KUSUM KUMARI DASi:.*

Execution o f Decree— ShelaiI— C lam  preferred by luccessor in office o f 
judgmeiit-deUor {adverse to Ms own interoHld) an the legal 'lepresentaim  
— Order made, whether under scope o f Civil Procedure Code {Act V  
nf 1!>0S)̂  s. 47, or 0. X X I ,  rr, 58, 60— Appeal therefrom, cnmpotency o f  

—'Civil Procedure Code {Act F  o f  190S), ss. S , mb. s. (3), 96, 104; 

0 . X l l h ,  r . J .

W h ere X  in  e x e cu tio n  o f  a dGcrcc f o r  n io iu 7  ng'aiust Y  as Hliobait o£  a 
d e ity  a tta ch e d  and  p roceed ed  to  seJi p rop e rties  o f  w h ich  Y  or his suocoHKor 
ia  office h ad  a lleged  th a t he Avas in  poPKORsioii, n o t  iw Khtibait o f  the, d e ity  
b ut iu  hift o w n  r ig h t  ;

Heldy t iia t th e  case d id  n o t  fa ll  w ith in  tlu^ ncope o f  se c t i on  47  o£  tlie  
C iv il P roced u re  C ode o f  190 8  as Y  iu  b is c h a m cte r  o f  sh clia it, th e o n ly  
ch aracter in  w h ich  he w as a p a rty  to  th e  Knit, cou ld  n o t  r ig iit ly  he 
d eem ed  th e  sam e p erson  in  h is ch ara cte r  as a p r iv a te  in d iv id u a l.

K a rikh  Chandra Ghose v Ashutosh Dliara ( 1 )  fo l lo w e d .
T h a t th e  order o f  th e or ig in a l C ou rt  m u st he tako,n t o  have heen  m ade 

under r. 6 0  o f  0 .  X X I ,  w h ic h  recog-niBed a })road d is t in c t io n  b e tw e e n  tht 
rep resen tative ch ara cter  and the p erson a l ch a ra ctcr  o f  th e  sam e in d iv id u a l : 
and  th at, in  con seq u en ce , th e  appeal to  th e  S u b ord in a te  J n d g e  w as  in c o m 
p eten t ,

Punchmain v .  Rabia Bibi (2 )  d is t iiig u ish e d  a n d  e x p la in e d ,

Per M q o k b e je b  J. W h e n  X  in  e x e cu tio n  o f  a d ecree  fo r  m o n e y  agaiaeik 
Y  seeks to  p roceed  aga in st Z  as th e  le ga l re p re se n ta t iv e  o f  Y  w h o  i.s liab le  
o n ly  to th e  e x te n t o f  th e assets o f  Y  in  h is h an d s , and a qucK tion arisef?

A p p e a l fr o m  A p p e lla te  Order, N o . 1 8 4  o f  1 9 1 0 , a ga in st  fclie ord er  o f  
Prabha C handra  S inha, S u bord in ate J u d g e  o f  M id n a p o re , dated  F e b . 11, 
1 910 , co n firm in g  th e  order o f  L ai B eh ari C h atterjee , M u n s if  o f  M id n a p ore , 
dated  Sept. 1 3 ,1 9 0 9 .

(1) (1911) I L. E. 39 Calc. 298. (2) (1890) I. L, R. 17 Calc, 711,
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w k e th e r  a p a rticu la r  p ro p e r ty  OoeB, or d oes  n e t , c o n s t itu te  s iic li  ftssets, it  
m u s t  be  d a terin ineil b y  tlie e .\ecution  C ou rt lu ider  section 47  o f  th e  C od e .

■ Fer  B e a c h c r o f t  J . I f  th e  c la im  o f  th e  o b je c to r  is re a lly  in  h is  o w n  
in te re s ts  as re p re se n ta tiv e  o f  th e  ju d g m e iit -d e b to v , th e  ca se  w ill c o m e  
u iider s e c t io n  2 4 4  (oi; th e  C od e  o f  1 8 8 2 ) ; i f  th e  c la im  is ad v erse  t o  h is 
iu terew t as repre.seiitative, i t  w ill n o t .

Appeal by Upendra Nath Kalaiiinri and Sashi 
Bliusliaii Kalaiiiiiri, tlie objectors.

The facts are briefly as followi4. On tb,e 7tb April 
1904, Kiisiuii Kamari Dasl, widow of one Harnarain 
Butt, deceased, of Barabazar, Midnapore, obtained a 
decree for money against one Uobardlian Kalamiiri 
described as the shebai t of the goddesses, Laksliini and 
Bhagabati, to whom certain properties were alleged 
to have been dedicated by a niyampatra, dated 16th 
Asarh 1284 Amli (corresponding to 29th Jane 1877). 
On the 28th July 1909, the decree-bolder applied in 
the Court of the Miinsif of Midnapore, for execation of 
the decree by sale of certain properties of the afore- 
>said goddesses, stating in her petition that the Jiidg- 
ment-debtor was dead; and prayed that execation 
might proceed after service of notice on the deceased’s 
three i)aternal uncles and five nephews niider r. 22 
of 0. X X I of the Code of Civil Procedure, as she did 
not know who was the shebait. On the 19th August 
1909, after isstie of notices, a petition of objection 
under r. 58 of 0. XXI, was filed by the two uncles 
alone, vi&., Upendra Nath Kalamurx and Sashi Bhnsan 
Kalamiiri, urging, inter alia, that the properties 
sought to be attached had not been dedicated to the 
goddesses, Lakshmi and Bhagabati, but were the 
private secular properties of the objectors, though 
under the niyampatra deed, dated 29th June 1877, a 
portion of the income of the properties had been 
directed by the then*proprietor to be applied for 
religious purposes. On the 13th September 1909, the
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learned Miinsif directed execution to proceed, deciding 
against the objectors. On apj^eal, tlie Subordinate 
Judge of Midiiapore, on 11th February 1910, confirmed 
the order of the Court of first instance on the merits, 
being doubtful whether the appeal was really incom
petent. The objectors then appealed to the High 
Go art.

Mr. 8. P. Sinlia and Bahu Mohini Mohan Chatter- 
jee, for the appellants.

Dr. Eashbehari Ghose and Bahu Klietra Mohan 
Sen, for respondents.

Cur. aclv, vulf.

Mookbkjbe J.. This appeal is directed against 
an order by which the Subordinate Judge has con
firmed an order of the Court of first instance for 
execution of a money decree. On the 7th April 190-i, 
the respondent obtained a decree for money against 
one Gobardhan Kalaronri described as the shebait of 
goddesses Lakshmi and Bhagabati. Before -the decree 
could be executed in full, the judgment-debtor died. 
On the 28th Jaly 1909, the decree-holdei: applied for 
execution of the decree by the sale of a one-fourth 
share of 260 bighas of land within certain boundaries. 
She stated in her petition that the judgment-debtor 
was dead, that he had left five nephews (sons of 
different sisters) as also three paternal uncles, that one 
or more of these persons had succeeded as shebait 
of the endowment, but that as plaintiff had not 
been able to ascertaiu who was the shebait, she prayed 
that execution might proceed after service of notice 
on all these persons under rule 22 of Ordei’ X X I o f  
the Civil Procedure Code, 1908. Notices were issaed 
accordingly. The nephews ol the original judgment- 
debtor took, no notice of the proceediiigvS, but on
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tlie 19tli August 1909, two of tlie uncle's filed a j^etition 
of objection, in which they urged, amongst other 
things, that the properties sought to be attached 
had not been dedicated to the goddcvsses named but 
were private secular prox3ertJes of the objectors, though 
under a deed, dated the 29th June 1877, a part of the 
income of these properties had been directed by the 
thea proprietor to be applied for religions purposes. 
It transpired at the same time that the other uncle of 
the judgment-debtor, who had not entered appearance, 
had died on the 10th August; the decree-holder there
upon applied that the two objectors who had appear
ed might be treated as the representatiyes of the 
deceased; this was granted. The Court then proceeded 
tip investigate the objection and, on the 13th Septem
ber 1909, came to the conclusion that the properties 
sought to be attached had been dedicated to the 
goddesses nam,ed; in this view, the Court overruled 
the objection and directed execution to proceed. The 
objectors then appealed to the Subordinate Judge. 
When the appeal came on for liearing, a preliminary 
objection was taken by the decree-holder respond
ent that the appeal was incompetent, as the order 
could not be deemed to have been made under 
section 47 of the Code. The Subordinate Judge 
expressed himself in favour of this view, but as 
he felt doubtful whether the appeal was really 
incompetent, he considered tlie case on the merits and 
ultimately confirmed the order of the original Court. 
The objectors have appealed to this Court and have 
contended, first, that the appeal to the Subordinate 
Judge was competent, and, secondly, that he hag mis
understood the legal effect of tlie deed of the 29th 
June 1877.

To determine whether the appeal to the Subordi
nate Jndge was competent, it is necessary to ascertain
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1914 wlietber tlie order of tbe primary Court falls within
Upendra scope of section 47. The answer to the question, 

Nath whether an orclei in execation proceed!ugB is within
KAfAMlTEI , , « , . , . 1

p. the scope oi tins section, de pent Is upon its nature and
Kusdm contents. K it decides a question relating' to the

K tJM ABl . ^ t ,  M.V.

Das'i. execation, satisfaction or discharge of the decree, and
MooKt’RjEE the decision has been given between the pa,rties to 

J. the suit or their repi'esentatives in interest, the order
of the Court falls within the scope of this section, is a 
decree Tvithin the meaning of section 2, and as such 
is appeasable under section 96; Sagluibar v. Jadu 
Nand tn (1), Joijtam v. Prankrishna (2). It can 
not be disputed that the oi'der of tiie original 
O o u L 't  decided a question relating to tbe execution 
of the decree held by the respondent, namely, 
whether the decree could be executed by attachment 
and sale of the property specijSed in the application 
of the decree-holder. But the point remains, whether 
this question arose between the plaintiff decree-holder 
on the one hand, and the defendant Judgment-debtor 
or Ills representatives on the other hand. It is plain 
that if and in so far as there was an endowment, the 
objectors were the legal representafcive.s of the Judg- 
ment-debtor, within tlie meaning of that expression 
as defined in section 2, clause (ii) of the Code; the 
original defendant had been sued in a representative 
character as the shebait of the two goddesses named. 
the objectors had succeeded to the office of sliebait 
and the estate held by the deceased as shebait liad 
devolved on his successors in office. Tliis view is in 
accord with the elementary rule that when a decree 
has been passed in a suit against a shebait as repre
senting an idol, it is binding on the succeeding she
bait, provided it has been passed without any fraud

m  INDIAN LAW  REPORTS. [VOL. X L IL

(1) (1911) 15 C. L. J. 89. (2) (1910) 13 C. L. J. 257,



KD.VABI

or collusion : Prosunno Kitmari v. Golab Chanel (1),
Tulsidas v, Bejoy (2), Manikka v. Balagopalkrislina, upENuiiA 
(S). Blit when a decree bas been passed aij-aiiisfc a ̂ , IvALi;MnBr
person in kis capacity as sliebalt, oxe'cution can be 
taken out onl}  ̂ against the properties of the euthiw- 
uienfc in liis liancls; for as Sabramania Ayyar, Disi.
observed in Venkatasami v. KK'pjMi/f̂ e (1), (he i)rivate 
proiJerty ot an individnaJ cannot be taiien in execution J.
of a decree made against him in his capacity as 
manager or trustee of ail eiidowanent, just as the pro
perty of the etidowinent cannot be talven in execution 
when the decree against, him is in respect of his i)er- 
sonai debt. The two capacities are fundainentally 
distinct, and the individual constitutes two distinct 
jaristic persons from the two different points of view.
In the present case, the decree-holder seeic.s to proceed 
against the property on the assumption that the 
appellants hold it as part of the endowment of the two 
idols named. Tiie objectors, on the other hand, assert 
in their personal cai^acity, that this is their private 
property and is not available to the decree-holder for 
satisfaction of her decree. That decree is essentially 
against the debutter estate, though, as pointed ont by 
their Lordships of the Judicial Committee in Jagadin- 
lira Nath Boy v. Eemaiita Kumari Debi (5), the suit 
was bound to be broaglit against the shebait as such,- 
because it is only in an ideal sense tlnit an idol, thougli 
regarded as a juristic person, can hold property. The 
true position, consequently, is that the question raised 
by the objectors calls for decision between the decree- 
liolder who is a party to the suit and two persons who 
are not, for this purpose, representatives of the original

( 1 )  (1 8 7 5 )  L. R. 2 I .  A ., 1 45  : (3) ( l 9 0 6 )  I .  L. B. 2 9  M a d . 5 4 3 .
14 B . L .  R . 4 5 0  : 2 3  W . B . 2 5 3 . (4 )  ( 1 9 0 4 )  14 M a d . L . J . 3 77 .

(2 )  (1 9 0 1 )  6 C . W .  N . 178 . ( 6)  ( 1 9 0 4 )  32  C a lc . 1 2 9  ;
L . R . 31  I .  A . 2 0 3 .

VOL. X L IL ] CALCUTTA SEKIES. 445



1914 defendant, as they raise the objection, nofc in their
itp̂ ba capacity as shebait, but in their i3rivate individual
N̂atii capacity. This view is supported by the decision of tlie

KALAMUBf Bench in Kartick Chandra v. Aslmtosli M ara (l).
TV0SUM There it was ruled that when X, in execution of aKuhaei
D a s i . decree Cor money against Y personally, attaches and

MoomjEF properties of which Y  alleges that he
J. is iii possession, not in his own right but as shebalfc of 

a deifcy to whom the properties have been dedicated, 
the case does not fall within section 244 of the Code of 
1882 or section 47 of the Code of 1908. The principle 
recognised by the Fall Bench is that there is a 
fundamental distinction between a right acquired or 
liability incurred by Y in a personal capacity, and 
a claim advanced or defence interposed by the same 
Individual in his capacity as shebait of a deity. If 
this distinction is borne in mind, the inference follows 
that when X, in execution of a decree for money 
against Y  as shebait of a deity, attaches and proceeds 
to sell properties of which Y or his successor in office 
alleges that he is in possession, not as shebait of the 
deity, but in his own right, tlje case does not fall 
within the scope of section 47. Y, in his character as 
shebait, the otily character in which he is a party to 
the suit, cannot rightly be deemed the same person in 
his characfeer avS a private individual. We may add 
that the decision of the Full Bench in Punchamm  v. 
Eabia Bibi (2), on which reliance was placed by the 
appellants, is not directly in point and does not assist 
their contention. That case is an authority only for 
the proposition that when X, in execution of a decree 
for money against Y, seeks to proceed against Z as the 
legal representative of Y, who is liable only to the 
exteiit of the assets of Y in his hands, and a question 
arises, whether a particular property doess or does not 

(1) (1911)I. L.S. 39 Calc., 298. (2) (1890) I. L. K. 17 Oalc. 711.
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K u s u m

Kumaei

constitute such assets, it musfc be determined by the 
execution Gonrti under section 47 of the Code. Nor is upen̂dea
the contention of the appellant supported by the cases 
ol Moliaraj Kumar Bindesivari v. Thakur Lakpat 
Nath (1), and Umeshanamla v. Mohendm Prosacl (2).
The former case shows that where a party has obtained Da sl

an order in his favour on the footing that the Court 
was competent to deal witli the matter and make the J. 
order under section 47, he cannot, when the validity 
of the order is challenged by way of appeal, impugn 
the appeal as incompetent on the ground that the 
order could not have been made under section 47.
The latter case is an authority for the proposition that 
where a decree has been obtained against a person 
(who had been really removed from the office of 
shebaifc) on the erroneous assumption that he is still 
the shebait, and upon application made to execute 
such decree against his successor in office, an bbjection. 
is raised that there is no valid decree capable of execu
tion against the properties of the endowment, the 
question falls within section 47, because a question 
was raised, who was the representative of the judg- 
ment-debtor,, which could be determined only under 
clause (3) of that section. Reference was finally made 
to the decisions of their Lordships of. the Judicial 
Committee in Chow dry Wahed AM v. Jumaee (3) 
and AUdunnissa v. Amirunnissa (4), neither of 
which lays down any principle contrary to the view 
I propose to take. The first case affirms, what must 
now be regarded as incontestable, namely, where a 
decree against a person in a representative capacity 
has been properly passed and proceedings have been 
taken thereunder to obtain execution against him in

( 1 )  (1 9 1 0 )  15  G . W .  N . 7 2 5 . ( a )  (1 8 7 2 )  11 B . L .  E . 1 4 9 .
( 2 )  (1 9 1 1 )  U  0 .  L . J . 3 3 7 . ( 4)  (1 8 7 6 )  I .  L . R .  2  C a lc . 3 2 7  ;

L .  R . 4  I .  A .  66.
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his representative cbaracter, lie is a party to the suit 
iiiiMDRA respect to any question whicli may arise

N a t u  between him and the other pa,fties relating to the
* execution of the dect'ee. The second case shows
Kusum section 11 ol; Act X X tll  ol; 1861 (which with

kUMAEI ^
Dahu Important modiiieations now stands as section 17 of

Moô jfe intended to apply to cases
J. where a serious contest arose with respect to the 

rights of persons to an equitable interest in a decree.
It follows that the order of the original Oonrt 

was not made under section 17 and was not a decree 
liable to be challenged by way of appeal. It inust be 
taken to have been made under rale 60 of Order XXI, 
although it may f)e' dilHcult to nudce the language 
of that rule fit in precisely with a case in which 
the defendant has been sued in a re].)resehtatiye 
capacity and pL'efers a claim in Jiis personal capacity. 
The rul’e, however, recognises a broad distinction 
between the representative character a,nd the personal 
character of the same individual. In this view, the 
appeal to the Subordinate Judge was incompetent, 
and no opinion need be expressed on the question, 
whether the objection is well founded on the merits. 
The appeal is consequently dismissed with costs.

B each geoft j .  In this case a very real difficulty 
is raised by the decisions in the cases of Pmichanun 
V .  Rabia Bibi (Ij and Kartick Chandra Ghose 
Ashutosh Dhara (2). Both , are decisions of a I ’ull 
Bench. In the first of these two cases, it was decided 
that an objection by the representative of the 
judgraent-debtor in execution to the effect that the 
property attached was his own and not held by him 
as such representative was cognisable only under 
section 244 of Act XIV  of 1882, (section i7  of the

m  INDIAN LAW KBPOETS. [VOL. X L IL
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present Code). Primd facie that-decision would seem 19H
to cover the pre ŝeiit case. The appellant has been 
brought on the record as the repi'esentative of the 
original jiidgment-debtor and his claim is that the 
property is hi« own, and fcliat he does not hold it as -Kusum
^ KUiMARl
shebait. In the second of the above cases, it was pasi,
decided that when the objector a,lieges that he. is in 
possession, not In his own right but as shebait ol a J.
deity to whom the properliy lias been dedicated, the 
order passed is one under section 278 of the okl Code 
(now 0. XXI, r. 58). The ground on which ilie deci
sion proceeded was that while the objector was a 
party to the suit in one capacity, the claim was 
advanced by him in another, anti consequently the 
qnestion did not arise between the parties to the suit 
in which the decree was pas-!e;{ and therefore was not 
one to be determined under section 211.

Now, if this be taken to be the underlying prin
ciple to be applied in cases of this nature, it might also 
have been applied in the case of Punch man v. Bahia 
Bibi (I), for while the objector claimed the property 
as her own in her personal righ t, she wavS a party to 
the suit, only because she was tlie widow of the 
original judgment-debtor and therefore liable to the 
extent of the assets which had come into her hands.

■ So-far then, as the principle was recognised in one 
case and ignored in the other, the two cases would 
seem to be in conflict. But the learned judges who 
decided the latter case distinguished it from the 
earlier one oh the ground that it dealt with the con
verse question. If that be a real ground of distinction, 
it might be said that the present case being also the 
converse to the case of Kartick Chandra Ghose v.
Ashutosh Bh'irai^), is not concluded by that decision, 
but should follow that in Pmichamm  v. Eabia

VOL, X L IL ] CALCUTTA SBEIES. 440
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1914 The distinction, however, fails when it is attempted
Up f̂iA ^̂0 apply it to the facts of the case before us, for here 

Kâ 'aotei again have one persoji in a dual capacity, a state of 
things which was the foundation of the decision

KnsuM Kartick Chandra v. Ashutosh (1).
Kumaui  ̂ ■

Dasi. Can then the two cases be reconciled ? One
Bba^oft possible view occurs to me ; It is this. II the claim 

J. of the objector is really in his own interests as 
representative of the judgment-debfcor, the case will 
come under section 214, if the claim is adverse to his 
interest as representative, it will not. If this be a cor
rect test, ,it will vsatisfy the conditions in the case of 
Pmchanun v. Eabki Blbi{2), for the widow’s claim in 
her personal right was in her interesfcs as representa
tive of the jiidgment-debfcor. It will satisfy the con
ditions in Kartick Chandra v. Ashutosh (1), for the 
objector’s claim as shebait was adverse to his interests 
as representative of the jadgment-debtor. Applied to 
the present' case, it provides a feature distinguishing it. 
from the case of Ptmchanun v. Kahia Bibi (2), and a 
solution in accord with the prlncq^le underlying 
the case of Kartick Ghndra v. Ashutosh (1). I, there
fore, agree in dismissing the appeal,

G. S. A'opeal dismissed^
( 1 )  (1 9 1 1 )  I . L .R .  59  C a lc. 2 9 8 . ( 2 )  (1 8 9 0 )  I . L  B . 17 C a lc . 7 1 1 .
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