
1914 Tlieir Lordships are of opinion that this appeal 
Rajî sdea should be dismissed, and they will humbly advise 
Martand His Majesty accordingly.

The appellants must pay the costs of this appeal.
Appeal dismissed.

Solicitor for the appellants: Edward Dalgado. 
Solicitors for the respondents: T. L, Wilson if Qo. 
J. 7. W.
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EMPEROR.*

Public Prosecutor  ̂ duty of—Duty to p'oduce all the evidence in his jpomr 
hearing directly on the charge— Duty to call all the available eye
witnesses in capital cases—Omission to examine material witnesses, effect 
of—Inference adverse to the prosecution arising therefrom—Practice.

T h e  p u rp o se  o f  a cr im iiia l tr ia l is  n o t  to  s u p p o r t  at a ll cOKtB a th e o ry , 
b u t  to  In v e s t ig a te  th e  o ffen ce  and to  cleterm in e th e  g u ilt  or  in n o ce n ce  o f  th e  
a ccu se d  ; a n d  th e d u ty  o f  a P u b lic  P ro se cu to r  is  to  re p re se n t n o t  th e  p o lice  
b u t  th e  C ro w n , and th is  d u ty  sh ou ld  b e  d is ch a rg e d  fa ir ly  and  fe arlesfjly  and 
w ith  a fu l l  senise o f  th e  re sp o n s ib il ity  a tta c h in g  to  h is  p o s it io n .

I t  is  n o t  h is d u ty  to c a ll o n ly  w itn e sses  w h o  sp ea k  in  liis fa v o u r .
Empress v . Dlmnno Kazi ( 1 )  d is cu s s e d  and e x p la in e d .
H e  sh ou ld , in  a ca p ita l case, p la c e  b e fo r e  th e  C o u rt  th e  t e s t im o n y  o f  all 

th e ava ilab le  ey e -w itn e sse s , th o u g h  b r o u g h t  to  th e  C o u rt  b y  th e  d e fe n c e , and 
th o u g h  th e y  g iv e  d iffe ren t a c co u n ts . T h e  ru le  is  n o t  a te c h n ic a l One, b u t 
fo u n d e d  on  c o m m o n  sense and h u m a n ity .

Meg. V. Holden ( 2 )  fo l lo w e d .
W h e re  w itn e sses  (w h o  fro irf th e ir  co n n e c t io n  w it h  th e  tra n sa c tio n s  i n ’ 

q u e s tio n  m u s t  b e  able  t o  g iv e  im p o r ta n t  in fo r m a t io n )  are n o t  calie<l/

*  C r im in a l A p p e a ls 'N o .  4 39  a n d  4 4 0  o f  1 9 l4 ,  aga,inst th e  o r d e r ^ ^ l ''^  
T w id e ll , S ession s J u d g e  o f  B ahkura, d a te d  M ay 2 8 , 1 9 1 4 ;“- '

(1) (1881) I. L. E. 8 Calc. 121,124. (2) (1838) 8 0. & P. s fe '



E m p e b o e .

w ith o u t  su ffic ie n t  rea son s b e in g  s h o w n , th e  C o u rt m a y  p r o p e r ly  d ra w  an 1 9 1 4  
in fe r e n c e  a d v erse  t o  th e  p ro se cn t io n . E am * B m j a h

Empress v .  Dliunno K asi ( I )  re fe rre d  to .
A  c o n v ic t io n  u n d er  s. 1 1 4  o f  th e P en a l C od e  canBO t s ta n d  w lie re  

th e  a betm en t ch arg ed  n e ce ssa r ily  re q u ire s  t h e  p re se n ce  o£  th e  a b e t to r .
T o  co m e  w ith in  th e  se c t io n , th e  a b e tm e n t  n m s t  b e  co m p le te  a p a rt  f r o m  tlie  
preKcnce o f  th e abettor ,

i’HB appellants were tried before the Sessions 
Judge of Bank Lira with, the aid of assessors. Earn 
Ranjan Roy, a zemindar in the Bankura district, was 
charged under ss. 302 and, ff-f of the Penal Code, 
respectively, with the murder of one Dhan Kris to 
Laik, a ad abetment by presence, of the murder of 
Banwari Laik. Umesh Chandra Mookerjee, a l/oma'sta 
of the zeminda,r, was charged, nnder ss. f}-|, with being 
present and abetting the murcler of Banwari Laik, andI ' .

Madhab Mistri, a peon, was indicted under ss. 302 and 
323, witli the murder of Banwari, and simple hurt to 
one Hari Laik. The Judge acquitted Umesh alto- 
getlier, but convicted Ram Ranjan only under ss. f f f  
and Madhab under both sections. He sentenced them 
to transportation for life.

The facts alleged by the prosecution were as follow^s..
Ram Ranjan went on the 6 th March 1914 to the village 
of Bejuri and tried to induce his tenants to consent to 
an enhancement of their rents. On the 8th he sent for 
Banwari Laik, a tenant, through Madhab Mistri.
Banwari having refused to pay the enhanced rent 
demanded, was being assaulted by the peon when 
•Dhan Kris to went , up to the zemindar and remon
strated, whereupon the latter and Umesh Mookerjee 
gave the peon orders to beat, saying ‘‘ mar salako!'
'J-he peon first kicked Banwari and then struck him on 
the .head with a lathi causing injtiries from the effects
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1914 of wliich lie died, and lie also beafc Hari Laik. Ram 
iUjiluNJAN Ranjan struck Bliaii Kristo fatally with a lathi.

Roy T w o  persons, Gosto Chatterjee and Ramanatli Roy, 
Ejjfeeoe. yomastas of the zemindar, were eye-witnesses of the 

occurrence, but were not examined before the Commit- 
tiDg Magistrate, nor called at the trial by the Public 
Prosecutor, though repeatedly requested to do so by 
the appellants’ counsel. It appears that their names 
had been entered in the list of defence witnesses.

Mr. Eardley Norton, Mr. Bagram (with Babu 
Manmatlia Nath Mookerjee and Bahu Prolodh Chan-' 
dra Chatterjee), for the appellant. (In Appeal No. 439),

Mr. Bagram (with Bahu Probodh Chandra Ghat- 
terjee and Babu M rityunjoy Chatterjee)^ for the 
appellant. (In Appeal No. 440).

3|r. Donogh (with Bahu Manmdra Nath-Banerjee), 
for the Grown, in both the appeals. The Public Prose' 
cutor is only bound to call witnesses who speak in his 
favour: Empress v. Dhunno Kazi (1). Even under 
this decision he is not bound to call witnesses, who 
would not speak the truth. The views there exressed 
as to the necessity of calling all witnesses able to give 
important information have been considerably modi
fied in later cases. Refers, to Queen-Empress v. 
Earn Sahai Lall (2), Empress y . KaUp?'OSonno Boss (3). 
In the present case the Pablic Prosecutor may well 
have supposed that the gomasias would not speak 
the truth, and that, haying been cited as defei^Cf 
witnesses, they would presumably have been ca:i$# 
by the accused. The Allahabad High Court has gone 
further than the Calcutta rulings, and given the prO'̂  
secutor an absolute discretion: see Queen-Emprm^ &  
Stanton (4) and Queen-Empress v. Durga (5).

(1 )  (1 8 8 1 )  I L  R . 8 O alc. 1 2 1 ,1 2 4 . ( 3 )  (1 8 8 6 )  I .  L . R .,1 4  CaIo» 2 | | .:
( 2 )  (1 8 8 4 )  I. L . R . 10 C alc 1070. ( 4 )  (1 8 9 2 )  I .  L . R . 14

.(6)  (1 8 9 3 )  L  L < R /1 6  A l l :  8 4 .
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[Mr. Norton was not heard on the point but lie
dealt with the evidence.] ram Banjah

Boy

J e n k i n s  0 .  J .  Ram Ranjan Roy, a zemindar in the empeeos. 
Bankiira district, Uniesh Chandra Mookerjee, one of his 
(jomastas, and Madhab Mistri, his up-conntry peon, 
have been charged with offences which resulted in 
the death of Bhan Eristo Laik and his nephew 
Banwari Laik, tenants of Ram Ranjan. The charges 
against Ram Ranjan were that he, on or about the 18tli 
of March 19M, afc Dejnri, committed murder of Dhan 
Kristo Laik by striking him with a lathi and thereby 
killing him, and also that he committed murder of 
Banwari Laik by being present and abetting Madhab 
Mistri in striking and thereby killing him. Umesh 
Ohancira Mookerjee was also charged with the murder 
of Banwari by being present and abetting Madhab.
The charge against Madhab Mistri was that he mur
dered Banwari, and that he caused simple hurt to 
Hari Laik.

Umesh haB been acquitted. Ram Ranjan has been 
acquitted of the murder of Bhan Kristo, but con
victed of the murder of Banwari by being present 
and absfcbing Madhab Mistri. And Madhab Mistri 
has been convicted of both the offences with which he 
was charged. The sentence in each case havS been 
trans]3ortation for life. Rani Ranjan and Madhab have 
appealed; but no appeal has been preferred by the 
direction. of the Local Government. We, therefore, 
hEv  ̂ to assume that Ram Ranjan was not guilty of 
the murder of Dhan Kristo or of any offence against 
him of a lesser degree.

d will here state the broad features of the case for 
i ie  x^iofsecution, largely borrowing for the purpose 
from the first information as contained in Ex. I. Rahi 
Ranjahj on the 6th of March, came to his village o f

31
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1914 Dejtiri and put up at tlie Durga mela. He was anxious
RAsilirNJAN secure hi8 tenants’ assent to an enhancement of tlieir 

rents, and sent for some of them witli a view to 
Empesoe, disciissing the matter. The zemindar’s deniand.s ŵ ere 

j E ' - r ™ c  J and ultimately on the 8tli of March he sum
moned Banwari through Madhab Mistri, to ’whom I 
will in future refer as the Nagdi.

Banwari was taken to the Durga mela and detained 
there. What fo]lowed is thus described in tlie first 
information. “ As he (that is Ram Ran]an) was hav
ing him (that is Banwari) assaulted by the aforesaid 
Nagdi for his not agreeing to pay rent at an enlianced 
rate, Dhan Kris to Laik went to Ram Ran] an Baboo 
and said ‘ yesterday you brought away a he-goat and 
liave kept it tied, and today why are you having my 
nephew assaulted by the Nagdi ?’ On this Ram Ranjan 
Baboo and, Umesh Mookerjee gave orders to the up- 
country Nagdi saying mar salako, whereupon the 
Nagdi wounded Banwari Naik by kicking him first 
and then striking him with a lathi on the head. Ram 
Ranjan Baboo has caused grievous hurt to my uncle 
Dhan Kristo Naik by striking him on the head, with 
the latH which was in his hand. The wounds on 
Banwari Naik and Dhan Kristo Naik are serious, 
There is no hope of their lives.”

Besides the appellants and Dhan Kristo and Ban- 
wari, there were in the Durga mela at this time 
Umesh Chandra Mookerjee, Gosto Chatterjee and 
Ramanath Roy, all gomastas of the zemindar. ‘

Even on the case for the prosecution the conviction 
of Ram Ranjan for murder under section 302 of the 
Indian Penal Code read with section 114 cannot staiA 
for the simple reason that the only abetment chargai 
necessarily required the presence of Ram Ranjan, 
while to ĉome within section 114 the abetment must 
be complete apart froto the presence of the a|3.e|t(xr;:
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This was recogaized by Mr. Doiiogii, who has axxpeared Htu 
on Ijelialf of the Crown, and he conceded thafe all lie ram HAm.v 
could ask for was a conviction ol abetment ot jniirder 
under section 109. KMPEBnB.

We miisfc, therefore, see whether the evidence , ~” 'V,,’  ’  J e s k i k s G .J .
would justify a conviction of Earn Ranjan under that 
section. At the outset we are confronted with a 
serious difficulty by reason of the way in wdiich this 
case was conducted before the Sessions Court. Gosto 
Chatterjee and Ramanath Roy were admittedly eye
witnesses of the occurrence, and yet the Public Pro
secutor did not call them as witnesses notwithstand
ing repeated requests by Mr. Norton.

 ̂ The Public Prosecutor cannot shelter himself 
behind the suggestion that he was able to form an 
opinion from evidence previously given that these 
men would not be truthful witnesses, for they were 
not even examined before the Committing Magistrate.

Mr. Donogh contended that the prosecution, even 
in a case of murder, was only boimd to call witnesses 
‘ ‘ in their favour,” and for this he relied on a remark 
attributed to Sir Arthur Wilson in the report of 
Empress v. Dhunno K ad  (1) at page 124. But this 
remark appeared to me so opposed to the established 
rule and also to the whole trend of the judgment that I 
examined the original record, and there found that the 
word used by the learned Judge was not “ favour ” but 
“ power,” and this is how the judgment is reported in 
10 0. L. R. 151 (at p. 153). Obviously, therefore, Sir 
Arthur Wilson’s authority cannot be invoked in 
favour of the prosecution’s contention, and if, as we 
iiave been told, the conduct of the Public Prosecu
tor is in accordance with the general mufassal prac
tice, the sooner the practice is stopped the better.
TJie practice, if it exists, rests on a fundamental

VOL. X L IL ] CALOUTTxi SIRIEB. m
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191-i misconception of tlie purpose of a criminal trial and 
Ram Ran JAN duty of a Public Prosecutor.

That purpose is not to support at all costs a theory,'U.
EMrsBOB. but to investigate the offence and io determine the

Tenkî C  J innocence of the accused, and the duty of a
Public Prosecutor is to represent not the police, but
the Grown, and his duty should be discharged by him
fairly and fearlessly, and with a full sense of jthe 
responsibility that attaches to his position. The guilt 
or innocence of the accuFsed is to be determined by the 
tribunals appointed by law and not according to the 
tastes of any one else.

It was, therefore, undoubtedly tlie duty of the 
Public Prosecutor, in a capital case like the present, 
to have placed before the trial Court the testimony ol 
all available eye-witnesses. This duty ia clearly illus- 
trated by the case of Reg. v. Hol(Un(l), mIiovq in a 
murder trial counsel for the prosecution did not pro
pose to call an eye-witness because she was brought 
to Court by the defence. On that the presiding Judge 
remarked “ she ought to be called. She was present at 
the transaction. Every witness wlio was present at a 
transaction of this sort ought to be called, and even 
if they give different accounts, it is fit tliat the jury 
should have their evidence so as to draw their own 
conclusion as to the real truth of the matter.’’ This is 
no technical rule: it is founded on common sense and 
is dictated by humanity.

The omission of the Public Prosecutor has involved 
this case as it comeB before us in what Mr. Donogh 
on behalf of the Crown has very justly described 
as mystery. Indeed he felt this mystery to b^.so 
embarrassing that lie asked for a retrial or at any 
rate for an examination of the witnesses that had 
been called. But having regard to; the time already

m  INDIAN LAW  RBPORTB. [YOL., X L II.
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occapied by the case and the expenditure incurred, this
was opposed aisd reusoiiably opposed by the defence, Banjan
and we must, therelore, dispose of the ease on tlie

V't
record as it stands. Empbboe.

Tiie sequence of events as described by the prose- 
cation is improbable and unnatural and hardly ac
cords vYith the connected actions of responsible hiinian 
beings. There is obYiously something kept back, 
something omitted which is reqaired to link up the 
narrative, and to present a reasonable and connected 
story of \Yhat occurred.

The papers before iis, however, disclose the descrijv 
tion given by Gosto and Ramanath shortly after the 
event, and it is a description that acq[uires some value 
from its correspondence with the story told by Earn 
Ranjaii in his first information, and the statement 
made by the Nagdi to the Magistrate on tlie 9th. 
Correspondence of this class may be attiibuted to con
coction, bat in estimating the proba])iiity ol this it 
has to be borne in mind that Gosto and Ramanatli 
did not escape with Ram Eanjan bin we re kept prison
ers by the villagers, and that even.wiien Ram Ranjan 
and Umesh were brought to Dejiiri, wiiere Gosto and 
Ramanath were, they were throughout kept first 
under police observation and then under arrest.

There was, therefore, no opportunity of concoction 
except in the presence and with the knowledge of the 
police, and the evidence discloses no such concoction'
Nor is the oppoutanity of concoction in the case of the 
Nagdi obvious if regard be had to the statements of the 
yoalas, who were also kept back, and, in m j  opinion, 
wrongly kept back by the prosecution. The import
ance of the story thns told by the defence is that it 
unmlstakeably points to an angry inrush of the 
villagers into the Durga mela.

If this be true, the whole story takes a natural'
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J e n k in s  O.J.

1014 shape, and the improbabilities are smoothed out. Nor 
RamI iTnjan is there any unlikelihood in this story; on the con- 

trary the record, with all its imperfections, discloses
D.

Eml'ebor. much that points in the direction of its trath, and 
supports the idea of an inrnsli and consequejit 
scuffle and exchange of blows. Thus one of the pro
secution witnesses says tliere were villagers outside 
the Durga mela before the occurrence. When the 
place was searched a lathi was found, and there is no 
suggestion that it belonged to the accused’s party: 
there were indications of disturbance in the Durga 
mela: there were injuries on the Nagdi which both 
assessors think, and in my opinion rightly, were 
genuine and these injuries are suggestive of an attack 
on him with a lathi.

These matters may not alone amount to proof of 
an inrush and scuffle, but tliey certainly encourage 
the idea that the whole story has not been placed 
before us, and justify the a])plication here of the 
view expressed by Sir Arthur Wilson in Empress v /  
Dhunno K ad  (1) that, where witnesses are not called 
without sufficient reason being shown, the Court may 
properly draw an inference adverse to the prosecution.

I certaiuly infer that the prosecution has not placed 
before us a complete picture of what occurred, but has 
withheld that which would have been favourable to 
the accused.

I do not suggest that the prosecution story is 
wholly false; far from it. Thus I am convinced that 
it was a blow delivered by the Nagdi that caused 
Banwarl’s death, but I am far from satisfied that the 
prosecution Laye placed before us the circumstances 
thaj} immediately led up to this fatal blow.

It may be that Dhan Kristo addressed Wie zemindar 
in terms which were regarded as impertinent, that 

(1) (1881) I. L. B. 8 Calc. 121̂  12*4.
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liliis village magnate called oiifc "'maro salako” or 
vSome such offensive and liro'vocative expression. But eaijjan 
1 cannot, for a moment sapjiose that lie meant tliereby 
to instigate tlie murder of his tenant, nor can I believe EsiraROR. 
that the Nagdi to whom it was addressed so under- j
stood it. A cnff: a blow, or a kick was all that can 
have been intended, and cnriously enough in the first 
information of the villagers it is said that, afrer the 
25emindar so called out, the Nii.g'di kicked Banwari 
first and not until after this struck him with the 
lathi. It is true that the villager who gave this in
formation showed an anxiety to correct it wiien he 
came to give evidence. I wholly distrust this correc
tion;,, it is unlikely that the head conHtable would 
write down an expression of that kind if it was not 
said to him, and though his statement was read to him 
at the time the villager did not then perceive the 
error upon which he promptly fastened in the witness 
box without any apparent aid.

It is possible that more astute minds than his 
realized that those words might help to save Ram 
Ranjan and Umesh from the gallows, and that they 
should be explained away. It is intelligible that 
the villagers, already exasperated by the high-handed 
action of the zemindar, went to their companion’s 
aid when they heard the zemindar’s order and saw 
the kick. If there was an inrush of villagers this 
would be the probable sequence of events, and the 
treatment of the case by the Public Prosecutor has 
made it impossible for us to hold with the assurance 
requisite on a capital charge that this did not occur.

I wish to say nothing in palliation of the zemin
dar’s conduct or of his exclamation, if in truth it 
was uttered by him, but I am tlnable on the record 
as it stands to hold him guilty of instigating Ban- 
warfs murder or even the lathi blow which caused 
Ba,nwari’s death.
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1914 Even if it be assumed that Ram Ranjan uttered 
exclamation attributed to Mm, the only natiiral 

conseqiience of that was the kick described in the first 
B m p b b o e , information. That might have amounted to an offence

Jenkin̂ O j iio charge has been made in respect oE it. In
tlie circumstances, therefore, we have no option but 
to acquit Ram Ranjan, but it may be hoped tliat his 
experience of the 8th oC March will teach him the
danger of having in his train a man armed with a
deadly weapon when he is dealing with his teinints j
for though he is not proved to be legally responsible 
for the crime, I can hardly suppose him to be so 
callous as to contemplate without some remorse his 
association with the killing of two of his villagers. 
The Nagdi is proved to have inflicted the blow ,, of 
which Banwari died, but I do not think the case 
justifies a conviction under section 302. At the same 
time the defence has not been able to establish a 
plea of private defence justifying what he did. We, 
therefore, convict him under section BOl- and pass 
on him a sentence of 7 years’ rigorous imprisonment. 
The appeal in respect of the offence on Hari fails, 
but the sentences will run concurrently.

Mr. Norton has told us of the fairness with which 
the Sessions Judge placed materials at his disposal 
for the purpose of the defence. This is as it should 
be, and I am further gratified with the treatment 
by the learned Judge of the assessors as disclosed 
by the record, and his careful and conscientious use 
of their experience. It is much to be commended 
and presents a pleasing contrast with the treatment 
of assessors which has sometimes come under my 
notice in other cases,

N. R. CHA.TTERJEA J. concurred.
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