
Judge cliscliarged. The records will be returned to 
him to enable Mm to take such turther steps, if 
any, as the parties interested may desire him to adopt 
in accordance with the principles explained above.

G. s. Appeal dismissed:
Mule ahsolute.

VOL. X L II.] CALCUTTA SEEIES.

M o n i j i s

Bibi
r.

D i s t r i c t

J u d g e ,
B i r b h i i m .

361

1914

APPELLATE CIVIL.

Before Fletcher and Sickardmt JJ.

ESAHAQ CHOWDHRY
V .

ABEDUNNESSA BIBL*

Mahmedan Law— Gift made in lieu o f dower—Nature o f  such gift.

The providons of the Mahomedan Law applicable to gift-i, made by 
perrioas labourxag under a fatal di-iease, do not apply to a ao-called gift 
made in lieu u£ a dower-debt wbicb really of the tiuture of a i?ale.

Ghilam 3lustafa v. Hurmat (1) followed.
Ahhm AU v. Karim Bahhsh (2) and Bibi Janhi v. ffavath Saib (•'̂ ) 

referred to.

Second Appeal by Esahaq Ohowdhry and another, 
the plaintiJBfs.

This appeal arose out of a suit brought by the 
plaintiffs for a declaration that the Imbala set up by 
the defendant No. 1 was collusive and invalid and 
not binding upon them. One Chowdhry Ubaidul 
Hnq, being entitled to and in possession o£ certain

Appeal from Appellate Decree, Jfo. 3951 of 19J2, against the decree 
o f Bejoy Gopal Bô se, Subordinate Judge of Burdwan, dated Sep. 23, 1912, 
afiRi'rain,a: the decree of Achiiita Nath Mitra, Munsif of Burdwan, dated 
Jan, 17, .1911.

(1) (1880) I. L. B. 2 AH. 854. (2) (l908) 13 G, W. N< W l
(3) (1910)21 Mad. L.-J. 958.

' m

1914 

June 9.



1914 prox3erties, died on the lObli of Jaistlia 1516 leaving 
Bsahaq hiin surviving liis widow, tlie defendant No. 1 , two

Chowdhey daughters, defendants Nos. 2 and 3, and 2 brothers,
A b b d u s n e s s a  plaintiffs Nos. 1 and 2, as his heirs. The plaintiffs,

being entitled to 3-anna, 6 -ganda, 2-kara, 2-kranti 
share of the properties left by their brother, Ubaidal 
Huq, attempted to enter into the possession of the 
same but were resisted by the defendant No. 1 on the 
allegation that her hnsband had before his death 
transferred all his properties to her in liquidation of 
her dower-debt. Hence the suit by the phdntiffs to 
recover possession of the legal share after declaration 
that the hdbala propoiuided by the defendant No. 1 
was frandnb-iiit and as such it was not binding upon 
the plaintiffs The defendant No. 1 pleaded, amongst 
other defences, that the alleged kdbala was a hona 
fide dociimient for consideration. The defendants 
Nos. 2 and 3 filed a written statement supporting the 
case set up by the defendant No. 1.

The Court oE first instance dismissed the suit with 
costa. Then the plaintiffs appealed to the Subordinate 
Judge of Burdwan who also dismissed the'appeal with 
costs, Henco this second appeal.

Bahu Dwarka Naih Gkuckerbutty (with hiiii 
Bahu Bipin Bihari GJiose and Bobu Pyari Mohan 
Chatter'jBe), for the appellants, contended that tli.e 
rules of Mahomedan Law, respecting death-bed gifts, 
were applicable to sales effected on death-bed. Iii 
support of this contention he relied upon Case X II5 

p. 177.of Macnaghten’s Mahomedan Law.
Dr. ^ashhehari Gliose (with him Bahu Prahodh 

Chandra Datta), for the I'espondeiits, submitted that 
rules relating to death-bed gifts had no applipti.oij 
whatever to sales effected on death-bed. When o|ic  ̂a 
sale was effectedj provided it was not tainted with fraud
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or collusion, the sale was good and binding. It could
not be impeaclied on any other gronud. Here tlie esahaq
finding is clear that the sale was a real transaction Chowdhbt

'0 .

and lienee no other question can arise: Ghulam abedunnessa 
Mustafa Y. Hurmat (1), A Mas AU v. Karim Baksh 
f2)» M bi Janbi wSazaraih Baih (o).

Bdbu Dwarka Nath Ghuckerhutty, in reply.

Fletcher J. This is an appeal from a indgment 
of the learned Subordinate Judge, Second Co art, of 
Biirdwan, dated the 23i*d September 1912, affirming 
the decision of the MunsiL The snit was brought 
by the plaintiffs for a "declaration that the kdbala set 
up by the defendant No. 1 was collnsive and invalid 
and not binding Upon them. The question that we 
have got to decide lies within a narrow compass.
The defendant No. 1 is the widow of a Mahoinedan 
gentleman. This Mahoinedan gentleman had agreed 
to pay a certain sani as dower to the said defendant.
The dower waB deferred dower; bat it is the common 
case—and so found by the learned Snbordinate Judge 
—that a portion of the dower was outstanding at 
the date of the execution of the kahala in question.
The deceased gentleman executed a conveyance of 
this property to the defendant in satisfaction of her 
dower-debt. A question has been raised before us, 
whether the principles of the Mahomedan Law, with 
reference to the death-bed illness which apply to 
gifts apply also to a sale when the sale is for dower- 
debt. The matter is not res Integra, The very matter 
has already been dealt with in the Allahabad High 
Court, see Ghulam Mustafa v. Hurmat (1) where 
the learned Judges held that the provisions of the 
Mahomedan Law applicable to gifts made by persons

(1) (1880) I, k  B. 2 AU. 854. (2) (1908) 13 C. W. N. 160.
(3) (I9l0j 21 Mad. L J. 958.
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1914 labouring under a fatal disease do not apply to a so- 
eI&^q (’■ailed gift made in lien of the dower-debt wliicli is 

Chowdhby really ol the nature of a sale That case i.s exactly on 
A b b d u n n b s s a  with the present, and it has been followed

and approved of both by this Court and the Madras 
F l e t c h k e  j .  Court: see Ahbas Ali v. Karim Baksh (1), Bihi

Janbi Y.Hasarath Saib (2). We are of opinion that 
the decision in the case of Ghulam Mustafa v. 
Hurmat (3) is coi'rect, and we think we ought to 
follow the same. It does not seem to us from a 
perusal of the books that have been han(!ed up to us 
in the course of the argument, that the principles 
relating to a gift apply to a transaction such as the 
one that i« now beloz'e «s. In our opinion, the learned 
Judge of the lower Appellate Court came to a correct 
conclusion. The present appeal, tiierefore, fails and 
must be dismissed with costs.

R i c h a r d s o n  J .  I agree. Case XII, p. 177 of 
Maciiagliteii’s Miihomedan Law, appears to be distin
guishable from the present ease, inasmuch as it is not 
stated there that the sale was in consideration of a 
dower-debt.

s. K. B. Appeal dismissed.

(1) (1908) 13 C. W. N. 160. (2) (1910) 21 Mad. L. J. 958.
(3) (1880) I. L, R. 2 All 854.
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