
YOL. XLll,] CALCITTTA SERIES. 3=1

APPELLATE CIVIL.

Befnre iftjol'trjge and Beaelierufi JJ,

MONI.TAN B IB I
2,j. . ! / « ( /  IT)

DISTlilOT JUDGE. BIEBHUM.*

.liahomedan Law—Marriage—Mhior—Gmnlian for marriage, functions 
andposilion of— Marriage of m'uî r warl  ̂ nece.-isity o f  consent o f  
Court foi— Fiinclions of Court in meh eases—Prucedure to he folknced 
bti the guardian for marrkvje of Mahomeilan infant— Guardiam and 
Wardi Ad {V lII  o f  1890) sh. 4(2), So, U , 41,suh>^.{l) d .(dh  
42 ml-s. (i), 47 cl, (a)--Pradice— Order of Dinlrici Judge mi 
appealable.

In the case uf.Maliomedaus, the words “  dispo.̂ ai in marriage”  cannot lie 
treated as included in the f̂ atieral words ’ ‘ ssicli other matters as tlie law 
to which the ward i.<i subject, retjuires ”  cx'ciining in s, ol; tfie Guardians 
and Wards Act.

In the ai>aeiice uf. express statutory provision to thi.5 effect  ̂ it Ciuuiot 
reasonably be held that the Mabomedan law on the sabject of guariiiaii- 
ship ia marriage has i)een abro,i?atfi l by xraplication l)y s. 24 of (.he Guard- 
iaos and Wards Aet

Where tho District Judge o£ Bicbhum, in the matter of the disposal in 
marriage of a Mahomadan female minor in respect- o f whose person ainl 
property guardians had been appointed by him, proceeded to select a wiit- 
able husband for the minor from the preliminary list of pos^bie candidates 
prepared by his Hiadu Kazir (the guardian of the propertyK in opposition 
to the salection of the guardian of the person (her moiiuer),. and of t!ie 
guardian for marriage (her fa.ther'a step-brother), both of whom had 
initiated these proGeedings :

Meld, that the prooeedings before the District Judge had been throagh- 
out irregular.

Appeal from Original Order, No. 74 of 1913, and, in the aiterpfttive,
Civil Rule Ho, 221 o£ 1913, ng&laat tbn order of B, 0 . . Oiitcwt 
Judge of Birbhum, dated Dee. 6,1912.
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It was not the fanctioa of the District Judge to act as watch­
maker. But a ward o£ Court could not marry without the consent of tlie 
Court.

Eyre v. Shafteshury (1), Jeffrys v. Vanteswarstiea)'th(2), Tomhes v. E lm  
(3), Subhadra Koer v, Dkajadhari Goswaini (4) followed.

Bai Diioali v. Moti Karson (5) disapproved.
Held, further (after laying 'down the proper procedure to be fo llo w G tl 

in cases of this description), that the choice had to be made in tlm first 
instance by the guardian for marriage, and if on the materials before the 
District Judge he was satisfied that tlie marriage was uot unsuitable, he 
was to sanction it. , ,

Held, also, that the order of the District Judge was not open to appeal, 
as s. 47 cl. (a) o f the Guardians and Wards Act read with b. 43, sub-s. (i)  
and ss. 24, 25 and 26 did not cover the case.

A p p e a l  by Monijan Bibi and another and, in tlie  

alterniative, Oiyll -Rule on beliall of fciie said Monijan 
Bibi against the District Judge of Birbhnm as the 
opposite party.

The material facts connected with this case are 
briefly as follows. By an order o£ the District Judge 
of Birbhnm, dated 12th February 1910, one Monijan 
Bibi had been appointed guardian of the person of 
her minor daughter Asia Bibij the, Nazir, who was a 
Hindu, being appointed gaardiaii of the property. On 
the 22nd May .1912, an application was made to Court 
by the mother and one Elat Miillick, a step-brother 
and nearest 'agnate of the said minor’s father who 
claimed to be tlie guardian for marriage, for directions 
as to a suitable marriage of the infant. They had 
selected one Ishaq, and an objection was taken to him 
by the, pilnor’s father’s coiisin. The ■ minor also 
approved <of Ishaq before the District Judge. The 
Kazir, however, as ordered by the Court, submitted a 
rep6i’t, aft6i' exhaustive enquiry, stating the qualifica­
tions of various eligible young men of the village who

( i )  (1723) 2 !>. Wrna; 103, 112. ■ (3 )  (l747) 1 D ick . 88.

(2.) (17-40) Barn. Oh. 141,144. (4) (1911.) 15 0. L. J. 147.
(5) (1896) I. L. B. 22 Bom. 609.
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could be considered saitable. Ultimately the District 
Judge himself proceeded to select a suitable linsband 
for the girl from the list prepared by tbe Nazir, and 
agreeing with tlie opinion of the minor’s maternal 
grandfatber, by his- order, dated 6th December 1912, 
sanctioned Asia’s marriage with one Belzar, tlie son of 
a respectable co-viUager named Haliil, holding that 
EUit who claimed to be the minor’s gmirdian for 
marriage had no loGus standi in those proceedings. 
Being aggrieved by this order the said Monijan Bibi 
and Elat Miilllck preferred an appeal to the High 
Court; and in the alternative Monijan Bibi filed a 
motion under s. 115 of the Code of Civil Procedure and 
obtained a Rale on the District Judge of Birbhmn to 
show cause why the order complained of should not 
be set aside.
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Babu Naresh Chandra Sinha, for the appellants 
and petitioner. Both the paternal uncle and mother 
of tlie minor agree that she should be married to a 
certain person. , Tbe District Jadge had no Jurî ?- 
diction to interfere with their discretion and to direct 
that the minor be married to some other person, 
Under the Mahomedan law, the paternal uncle and 
the mother are. preferential guardians tor marriage. 
The Kazi, whose functions are now exercised by the 
District Ju4ge, is  the guardian for marriage only 
when the unde or the mother are dead i vide Ameer 
All’s Maliomedan Law, YoL II, pp. 280̂ 282 ( M  edi­
tion) ; Shama: Charaii Sircar, YoL I, p. S29; Tyabjee’s 
Mabomedan Law, pp. 91,^2; Baillie's Digest pp. 45-46.

No one appeared for the opposite party.
Our, adv. viM<

Mookirjee AifD Beaghceoft JJ. W e are invited 
to set aside, in the exercise of our appellate or of our



INDIAN LA.W REPORTS. [YOL. XLII.

M o x u a n

B ibi
V.

D is t s ic t

JODSE,
BiBBHU'M.

1914 revisional jurisdiction, an order, wliicli parports to 
have been made by- the Disfcrict Judge under tlie Guar­
dians and Wardn Act, for tlie marriage of a Malioniedan 
girl, in respect of whose perf^onandpropert^^giiarclians 
liad been previously appointed by him. On the 12th 
February 1910, the District Judge appointed the mother 
of the infant as guardian of her person and the Nazir 
of the Court aS' tlie giiarclian of her |)roperties. The 
o'l'der, however, was not conminnicated to the Nazir, 
and he does not appear to have had any hand in the 
managelueiit of the e.-̂ fcate, till quite recently, when the 
fact was discovered that the Nazii’ had never been 
apprised of his appointment. Tlie proceeding now 
before iis was initiated on the 22nd May 1912, when an 
application was made to tJie Oonrt by the mother and 
by another person who chximed to be the half-brother 
oi; the father of the infant, foi directions as to a suit­
able marriage of the girl. Objecfcion was taken by a 
cousin of the father of the infant, wdio intimated to the 
Goart that the selection of a bddegrooin as made by 
the applicants was entirely unsuitable. The District 
Judge thereupon directed the atiendance of all near 
relations of the girl, and also ordered the girl to be 
produced in Court if. the mother had no objection. On 
a later date, the girl was brouglit before the Court; 
the District Judge then directed his Nazir, Babu Sara- 
dindu OhakravaL’ti, a Hind a gentleman, to go to the 
village and after consnJtation with persons interested 
in the welfare of the minor, to submit a list of likely 
bridegrooms,- stating their qaalifications and position 
in society and making his refiommendation with 
reasons. Objection was taken by the mother and the 
alleged uncle to the adoption of this course on the 
ground that it involved a supersession of the person 
entitled -u.nder the Mahomedan law to act as, the 
giiardiaii for marriage. No heed was paid to this.j â ici,



Oil the 16tli Aiigusfc, the Nazir submitted bin report.
On the 27th September, the girl was produced again mojjuak
bdfore the Ooiu’t and she. expi’es.sed her preference for 
a yoiiiig man named Ishiik. On the 4th October, the d k t b jc t

DlBferict Judge further considered the matter, and 
although he came to the conclusion that the Court 
could not undertake to perform the functions of u 
match-maker, he called upon the mother to nominate 
three of the young men mentioned in the report of the 
Nazir. On tlie 6th December, the District Judge 
recorded in the order sheet that tlie mother had failed 
to comply with the order of the 4th October, and he 
accordingly proceeded to select a srdtabie husband for 
the girl on the basis of the’ report submitted by the 
Nazir. This order is assailed before us? as made 
without jurisdiction. In our opinion, the proceed­
ings before the District Judge have been throughout 
irregular. '

The CTuai'diutis and Warils Act does not make 
specific mention ot the dlspoml in marriage of an 
infant in respect of whos3 person a guardian has been 
appointed by the Court, although section 4L sub-section 
(1), clause (fl). provides that the powers of u guardian 
of the person cease in the case of a female ward by her 
marriage to a husband who is not nnflf to be guardian 
of the person, or if the guardian wa  ̂ appointed or 
declared by the Court, by her marriage to a husband 
who m not in the opinion of the Court bo tlnfit. The 
term guardian ” is defined in section 4, clause (2) t<) 
mean a person having the care of the person of a 
minor or of his property or of both Ms person and 
property. Section 24 then prescribes the duties of a- 
guardian of the person in these term? :̂ A guardian^
of the per.son of a ward is charged with the custody 
tlie ward and must look 'to his supporli,'health and 
edacatibn, and such other matters as the Iŝ w to which
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tlie ward is subject reqnires” . Ifc is remarkable that 
while the Legislature makes specific mention of sup­
port, health and education, no reference is made to 
the marriage of the minor. If we assume that the in­
dividual who has by law the right and duty of dispos­
ing of a boy or girl in marriage may be said to have 
for that limited purpose the care of his or her persou, 
the question remains whether ''‘ disposal in marriage” 
can be treated as included in the general words, “ such 
other matters as the law to which the ward is subject 
requires ” , which find a place in the concluding 
portion qf section 24. The answer must plainly be in 
the negative in the case before us; we need not express 
any opinion as to what the answer may be in cases 
where the x̂ arfcies are not Mahomedans. In the first 
place, under the Mahomedan law, which applies to 
tlie parties before the Court, the guardian of the person 
of an infant is not necessarily the guardian for the, 
marriage of the girl. In the second place, the Maho- 
medan law does not require that the guardian should 
provide suitable marriage for his ward, though it 
gives him the power to contract a marriage for the 
infant. The Mahomedan law does not impose upon 
guardians any religious obligation to provide suitable 
marriages for their wards; indeed, their power is so 
restricted that, where a minor has been given in 
marriage by a guardian other than the father or 
paternal grandfather, the minor has what is called the 
option of puberty, or option of repudiation, on attain­
ment of age. We have, therefore, two fundamental 
positions under the' Mahomedan law> namely, first, 
the right of giving a male .or female minor in marriage 
falls upon a liiie of guardians different from that to, 
which the management of his property is entrusted and 
also from that to which the:ous'tody of the person is 
confided; and, secondly\ tha,-t. although the interyentipB:
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of a guardian. Is an essential coiidifcion to the ynhdity 
of the marriage of a mnior, it is not obligatory iii>on 
the guardian oi the person, nor even upon the guardian 
for marriage, to provide a suitable marriage for the 
ward [Maeaaghfeen, Chapter VII, Articles 14, 16; 
Baillie, Book I, Chapter IV, page tio ; HamiUou'vS 
Hedayah, Volume I, Book I, Ohapfeer II, pages 36, 37 
and 39; Ameer All, Volume II, pages 280—282 (third 
edition); Shama Oharan Sircar, Volume I, page 329; 
Abdur Rahman, Articles 34—37 and 41 and 42; Abdur 
Rahim, page 331]. It cannot reasonably be held 
that the Mahomedan law, on the subject of guardian- 
shij) in marriage, has been abrogated by implica­
tion by section 24 of the Guardians and Wards A ct 
One would have expected to find a specific statu­
tory provision to this effect if the Legislature really 
intended to interfere with the rule of Mahomedan 
law which assigns the function of guardianship in 
marriage of an infant, under the name of to
relatives who are ‘ not necessarily those entitled to 
the general care and direct custody (himnat) of the 
person of the infant. The view we take is supported 
by the opinion of Sir Boland Wilson (Anglo-Maho- 
medan Laiv, Arts. 90 and 117).

The question next arises, What is the true function 
of the District Judge in the matter of the disposal 
in marriage of a Mahomedan minoi* in̂  respect of 
whose person a guardian has been appointed* by him ? 
We are not prepared to accept the extreme view that 
the marriage of an infant, who is a ward of Oourt  ̂
may be allowed to take place without the sanction 
or even the knowledge of the District Judge, although 
such view appears to have been indicated in Bai 
Diwali V. Moti Karson (1). It would, we think, be

Mosijan
Bibi
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B irbhum.

19U

( 0  (1896) I. L ,R .22  Bom, 509.
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contrary fco firefc ptincipies to bold fchafc. although a 
minor is a, ward of Court,.an obviously unsuitable 
marriage may be arranged for her, while the Court is 
powerless to prevent what would manifestly be an 
irrevocable act permanently injurious to her best 
interewts for life. If this vieAV were not maintained, 
g't'ave complications niighf also arise, because under 
section ilj sub-seotion. (/), cl. (d), the powers ol the 
guardian of the pei'son- cease, when'sucli guardian has 
been appointed ot* declared by the Court, only when 
the mari'iage haw taken place with a husband who 
is not, in the opinion of tbe Court, uutit to be guar­
dian of the person of the girl. This clearly indicates 
the desirability, if not the absolute necessity, of the 
sanction of the Court, before the marriage is arranged 
and solemnised,. We hold accordingly that a ward of 
Court cannot marry without the coiisent of the Court. 
This indeed has been recognised as an elementary 
principle in, the hiw of England [Eyre v. SJiaftes- 
hury (1), Jeffrys \^:V(V)ikswarstiuarth [^I),Tonibes v, 
Elers (3)] and it lias been, repeatedly held that if a 
proposed marriage is unsuitable, the Court can, as 
representing the Sovereign in • whom tl:\e guardian­
ship of all infants is, in theory, vested, restrain the 
marriage, even though the guardian or the father 
has giveu his consent: Gordon v. Irwm.{4^), Wellesley 
V. Beaufort (5) affirmed by the House of Lords 
Wellesleij v. Wellesley (6). This view was accepted 
as applicable to the case of a Hindu minor for whom 
a personal guardian has been appointed by the Court, 
in Suhhadra Koer v. Dhajadhari Crostvami (7), where 
it was ruled that marriage or connivance at marriage

(t) (17'22)2P. Wins.103,112.
(2) (1740) Bara. Gh. 141, U4.
(3) (1747) 1 Dicfe. 88.
(4) (1781)4 Brown.P. 0.(3|5,!

(6) (1827) 2 Bliss. 1, 29. ,
(6) (1828)2 Bligh X  S. 124 : 

1 Dovv&OI.N. S, I5t;, 
.(7) (1911) 15 0 . t . X l 4 7 . v :
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with a ward of Coart, without consent of the Court, 
is a contempt of Court liable to he severely piiaishecl.

The proiDer procedure to be followed in cases of 
this description may now be briefly described. The 
guardian for marriage of the infant, who may have 
negotiated for the marriage, must apply to tlie District 
Judge for his sanction. Notice of the application 
should be given to the infant, to the guardian of 
person if he happens to be different from the giiar- 
dian for marriage, and also to such relations of the 
minor as the Judge may deem necessary. He will 
then consider the objections and Biiggestions, if any, 
and then determine whether the proposal of the guar­
dian for marriage is for the true welfare of the minor 
or whether the marriage is unsuitable by reason of 
incongruity of age, inequaliiy of rank and fortune 
or any like reason. If, on the materials before the 
District Judge, he is satifified that the marriage is 
not unsuitable, he will sanction it.

The order of the District Judge in the case before 
us, tested in the light of the principles Just exphiined, 
is clearly unsustainable. No doubt, at one stage of 
the proceedings he rightly took the view that it is not 
the function of the District Judge to act as a match­
maker. but at a later stage he adopted measures quite 
contrary to the principle he had laid down. There 
was also a dispute before him as to w’ho was entitled 
under the Mahomedan law to act as guardiali for the 
marriage of the minor. This he did not decide a« 
he should have done, but .superseded both the claim­
ants, appointed his Kazir to hold an enquiry in the 
village and to make a preliminary selection of possible 
bridegrooms, and finally called upon the mother i o  
select three from amongst the persons named by the 
Nazir. When the mother, who was apparently treat­
ed as the guardian for marriage, coull not.make the

1914
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1914 selecfcioa, apparently for fclie-reason tlnit slie did not' 
consider any of tlie yoiiiig men named by the Nazir 
quite suitable, the District Judge proceeded to make 
liis own choice. This was clearly an irregular pro-' 
cedure. It is difficult to see why tlie choice should be 
restricted to young men of the particular village, and 
why the guardian for marriage should be limited to 
the preliminary list of possible candidates prepared by 
the Nazir. The choice has to be made in the first 
instance by the guardian for marriage, whoever he 
may be, and the true function of the District Judge is 
to test whether the selection made by the guardian 
for marriage is or is not suitable. The District Judge 
does not appear to have realised what responsibility 
would be involved, if he had, with or without the 
assistance of his Nazir, to select the most suitable 
bridegroom or bride, as the case might be, for every 
infant in the district in respect of whose person a 
guardian might have been appointed by him. Nor 
did the District Judge realise that, while under the 
Mahomedan law none but a Moslem can act as the 
guardian for marriage of a Mahomedan minor, the 
procedure he has followed has led to the supersession 
of such guardian by a Hindu gentleman, who primd 

facie would not have an intimate knowledge of what’ 
would be deemed suitable in Mahomedan society.

The only other question which requires examina­
tion is whether the order' of the District Judge is 
open to appeal. We are of opinion that section 47, 
cl. (1) of the Guardians and Wards Act, read with sec­
tion 43, sub-section (1), and sections 24, 25 and 26, does . 
not cover the case'; consequently the order is not 
open to appeal and can be set aside only in the 
exercise of our re visional jurisdiction.

The result is that the appeal is clismisf^ed but thfe 
Rule is made absolute, and the order of the DistriGt’



Judge cliscliarged. The records will be returned to 
him to enable Mm to take such turther steps, if 
any, as the parties interested may desire him to adopt 
in accordance with the principles explained above.

G. s. Appeal dismissed:
Mule ahsolute.
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Before Fletcher and Sickardmt JJ.

ESAHAQ CHOWDHRY
V .

ABEDUNNESSA BIBL*

Mahmedan Law— Gift made in lieu o f dower—Nature o f  such gift.

The providons of the Mahomedan Law applicable to gift-i, made by 
perrioas labourxag under a fatal di-iease, do not apply to a ao-called gift 
made in lieu u£ a dower-debt wbicb really of the tiuture of a i?ale.

Ghilam 3lustafa v. Hurmat (1) followed.
Ahhm AU v. Karim Bahhsh (2) and Bibi Janhi v. ffavath Saib (•'̂ ) 

referred to.

Second Appeal by Esahaq Ohowdhry and another, 
the plaintiJBfs.

This appeal arose out of a suit brought by the 
plaintiffs for a declaration that the Imbala set up by 
the defendant No. 1 was collusive and invalid and 
not binding upon them. One Chowdhry Ubaidul 
Hnq, being entitled to and in possession o£ certain

Appeal from Appellate Decree, Jfo. 3951 of 19J2, against the decree 
o f Bejoy Gopal Bô se, Subordinate Judge of Burdwan, dated Sep. 23, 1912, 
afiRi'rain,a: the decree of Achiiita Nath Mitra, Munsif of Burdwan, dated 
Jan, 17, .1911.

(1) (1880) I. L. B. 2 AH. 854. (2) (l908) 13 G, W. N< W l
(3) (1910)21 Mad. L.-J. 958.
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June 9.


