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Before JenUns Co.,

He CARGO ex S. S. EAPPENPELS.*

Confiscation—Cargo—Enmy ship— Cargo shipped l)y British siibjeck 
before declaration of war— War declared whilst cargo at&ea— Cargoes 
condgned to German merchanis, (in one instance to British merchani)— 
Destination (Enem>j Pori)— Contracts C.i.F.—Moneys adva,nced ly 
British Banks against documents o f title—Property in goods ai time of 
capture.

On August 4th 1914, war was declared between Groat Britain and 
Gfermany. Before the declaration o£ war H. S. N. G, & Co., Britiwh 
subjects, had shipped some balea of jute by a G-erraan ship, tho 8. S. 
Rappenfels of the HanBa Line, and had connignod tlio goods to D. 0, & 
Co., British merchants. G. & Co. and G. W. & Co. had also shipped 
goods by .the same ship but had consigacd the goods to German merchants.

The Rappenfels was captured at sea after tho declaration of war and 
condemned as good and lawful prizo at, Colomljo. Tho Rappenfels was 
sent to Calcutta to have the liability of tho cargo to condemnation 
determined by the High Court at Fort William in Bengal.

Messrs. H. S, N. 0. & Co., G. & Co. and G, W. & Co., submitted claims 
for the release of their goods. These claimii were di?(puted by the 
Crown :—

Held, (i) that in determining the qiiostion of liability of the goods to 
confiscatiou, regard must be had to the property in tho goods and not to 
the risk except so far as it may assist the Court in detirrainiag the answer 
to the question— “ To whom did the goods belong at tho time of capture ” ? 
(ii) That the fellers did not pass the property in the goods to the buyers 
at the time of appropriating the goods to tho contract; and, (iii) that in 
the circumstances the property iu the goods was in tlie sellers, and they 
were not liable to be confiscated.

W a e . was declared between Great Britain and 
Oermany on tlie 4th August 1914. Before the declara­
tion of war, among other British subjects, Messrs. Hari
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Singh Nihal Chanel had shipped on board the S. S. 19̂ 4 
Mappenfels, a German ship, yome bales of jute and had caego 
consigned the goods to Messrs. Duncan Campbell & es S. S.
/N n  > :■  1 T X . R A P i'E N F E iS .Company, iirifcish merchants; a iirni carrying on 
business in London, but the destination o£ the goods 
was Hamburg, a German port. Messrs. Grossman &
Gomx)any and Gladstone Wyllie & Company had 
also' shipped goods by the same ship, but the consign­
ees were German merchants, and are tlierefore since 
the declaration of war on 4th August 1914 enemy 
subjects.

The contracts were 0. L F. contracts ; in accordance 
with tliB custom of the trade, the consignors recei'ved 
advances of money against the documents of title from 
Banks carrying on business in Calcutta, whose agents 
in London would, in the ordimiry course of business, 
have realised the moneys due on the contracts from 
the consignees and then have made over to the con­
signees the documents of title to enable them to obtain 
delivery of the goods. The Banks recovered the 
advances from the consignors.

The 8. S. Eappenfels (David Gardner Brown, 
master) sailed from Calcutta before the declaration 
of war and was captured on the high seas and taken 
to Colombo, where she was condemned as good and 
lawful prize. The Rappenfels was subsequently 
brought back to Calcutta in order that the question 
of the liability of the cargo to confiscaiion should 
be determined here. The Crown claimed the condem­
nation of the cargo.

The Adoocate-Greneml {Mr, G. H. B. Kenriok, K.C.), 
for the Crown. The property, in the goods had passed, 
the goods are therefore enemy property. The test is 
the answer to the question—“ On whom does the loss 
fall” ? Capture is equivalent to delivery-.see Tlie
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1914 Co'oenhagen (1); the loss therefore fails on the enemy 
ijeoliiao subjecc. I adopt the arguments of the Attomey- 
ExS. s. General (Sir John Simon, K. C.j in the case of The 

lUiiBNijfiLs. (fX'he Times, November ord 1914).
[ J e n k i n s  C.J. The view put forward by the 

Attorney-G-eneral as reported in the Times of Novem­
ber 3rd, in his argument, does not agree with the 
views expressed by Bramweli and Cotton L.JJ. 
in the case of Mirabita v. The Imperial Ottoman 
Bank (2).]

The following cases were referred fco: The Packet 
de Bilboa (3), THb Scilhj {i), The Atlas (5), and The 
Exchange (6).

The character of goods on enemy ships depends 
upon the enemy character of their owuer: see articles 
58 and 59 of the Declaration of London; Lord Hals- 
bury’s Laws of England, Vol. XXV, page 188, para­
graph 331; Westlake, part II, page 151, and to the case 
of The Jongs Klassina (7) mentioned by Westlake.

Mr. Pugh, for the claimants Messrs. Hari Singh 
Nihal Chand. This is a contract for goods to arrive. 
If goods do not arrive, buyers have no liability. The 
English law for the construction of contracts applies. 
Section 19 of the Sale of Goods Act covers this case; 
the property has not passed. The declaration of 
London, 1909, is quite clear: see Tiverton; Benjamin 
on Sale, 4th Edition, Chapter VI, page 845, on the rules 
for the determination of passing of property. Here 
before tender of documents there seems nothing td 
prevent sellers f i*om diverting goods and appropriating

(1) (1799) 1 0. Rob. 288 ; (5) (1801) 3 C. fiob. 299 ;
I Bug. Pr. Oases 138. 1 Eng. Pr. Cases 31.

(2) (1878) 3 Exch. D. 164 0. A. (6) (1808) Bdw. 39 ;
(3) (1799) 2 0. Rob. 133 ; 2 Eng. Pr. Cases 13.

1 Eng, Pr. Cases 209. (7) (1804) 5 C. Bub. 297 ;
(4) (1795) 3 0. Rob. 300 ; 1 Bug. Pr. Oasefl 488.

1 Eng. Pr. Cases. 28.
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otlie.rs; see cases cited by Benjamin, particularly to 
Shepherd v. H arrm n  (1); also to Scmtton on Charter 
Parties, 6tli Bditlon, pa^e 1611. Tliere is notliiiig in ex S. S.

’   ̂ ^  lU P 5 ‘ !iNFELS,
the Sale of Goods Act which contemplates risk beiiit? 
the test of property passing. The Beclaratioii of 
London applies only to a state of war and policy 
toward.*? neutrals. A siil3]ect's position must be as 
good as, if not better than, that of a neutral. The 
Sally (2;) is in favour o£ the chiiniaiitrf; it is an autho­
rity that there is no right to condemn in a case like 
this, whore the contract was made in time of peace or 
without contemplation of war.

The Advocat'^-General in reply* contended that if 
Mr. Pugh's argument was right, there could never be 
any condemnation.

[In the other two cases the arguments were, 
mutatis mutmulis, on similar lines.]

Ow\ adv. vuU.

J e n k i n s  C J .  The Fappenfels, a G e r m a n  merchant- 
ship, was captured after the outbreak of hostilities 
by one of His Majesty’s sliips of war, and was in 
due course condemned as good and lawful prize by 
the Prize Court in Ceylon. The cargo however was 
released, not absolutely, but merely in order that its 
liability to condemnation might be considered and 
determined by this Court. This curious arrangement 
was the result of an understanding between*claimants 
of the cargo and the authorities. With its wisdom 
I have no concern, nor do I propose to discuss its 
propriety, for the cargo is now within the limits of 
this Court’s Jurisdiction and no one has questioned 
the .Court’s competence to deal with it. On the 
contrary, an adjudication by the Court has been

(1) (1871) 5 E. & I. App. 116. (*i) (1795) 3 G. Rob. 300 ;
1 Eug. Pr, Cases 28.
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1914 invited by all coiicemed. Tlie JRappenfels sailed from
Rb̂ qo Calciitk oil tlie 2ad of August last, having on board
EX S. S. tlie goods which are now the subject of adjadication.

rapl̂ bls. declared, and it is conceded
J k n k in s  O.J. behalf of the Crown that the ship sailed and the 

material contracts rebating to these goods were made 
without any contemplation of war; and that nothing 
has been left undone that should have been done by 
the claimants. The ship’s destination was Hamburg. 
The goods it carried belong to a number of ]3ersoiis, 
and the position of the several claimants is not In all 
cases identical. Certain typical claims have accord­
ingly been selected as probably goveruiog all or most 
of the rest. It is with these that I now propose to 
deal.

(i) The claims o f Messrs. Had Singh Nihal Chand,

These claimants carry on business in Calcutta, and 
have been treated for the purposes of this case as 
British subjects. Five lots of jute were shipped by 
them for Hamburg in performance o£ five contracts 
for sale. The terms of these contracts are set out in 
five separate notes each of which record that Messrs. 
Campbell & Co. of St. Mary Axe bought of the present 
claimants the jute described in tlie note upon the 
terms and conditions of the London Jute Association 
Contract C. I. F.

The contract is.for jute “ to arrive ” , and one of the 
terms is that the contract is to be considered cancelled 
for any portion not arriving owing to loss of vessel 
or other unavoidable causes, but to be valid for atiy! 
portion that may be shipped or transhipped on sellers’ 
acconnt and arrive by any other vessel [clause 6 ( d) ].

The bill of lading was made out to the order of che' 
consignorKS, the present claimants, and was endorsed; 
by them in blank. Wlth> regard to three consignment^ 
the claimants drew bills of exchange. ^
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accordance w itli the usual course o ! bnslnesB in  

Calcutta, tliey diBCoiiiited w itli tlie Mercantile Bank seCAsao 
traiisterriii" to the Bank at the sam e tim e the b ills  of ^ S. S.

„ K A PP EM FEI.S.
iiiding as security  for p aym en t of the b iils  of
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exchange. The bills were forwarded to London. CJ.
There they were not accepted but were returned with 
the result that the claimants have repaid tlie Bank.
The bills of exchange with the bills of lading in 
respect of the remaijiing two consignments were passed 
through the Mercantile Bank for collection, but were 
not accepted. The result then is that the goods have 
not arrived and their price has not been jmid, and 
the bills^of lading are held by the claimants. Policies 
of insurance were taken out by the claimants but 
nothing turns on their terms or conditions.

In these circumstances, the Advocate-General con­
tends that the goods were shipped at the consignee’s 
risk, and on this assumption maintains, in accordance 
with instructions emanating from the Secretary of 
State, that they are liable to confiscation even though 
the British vendor is unpaid. His pi’opositioii is 
that risk, not pro])erty, is the test of liability to 
confiscation.

Even if this test be accepted, it is difficult to see 
how it can justify condemnation in ' this case, for 
the dealings with the goods only disclose sellers and 
buyers both of whom are British; and though under 
a 0 .1. F. contract, risk is ordinarily on the buyer, 
this is qualified in this case by the provision which 
makes arrival of the goods an essential term. The 
risk during the voyage was thus on the sellers to the 
extent indicated by tliis qualification and, in the 
events which have happened, has actually fallen on 
them. This conclusion would entitle the elaimants to 
urge that even on the Advocate-General’B own showing 
no caae for condemnation has been made.



1914 But as some of the other cJaims may require a
Ee’^Go decision as to wliefclier property or risk is to be regard- 
Bxs. s. ed for tlie purpose in band, it will be better to deal
___ ‘ with tliat problem at this point.

J e h k i k s C .J .  'Whatever may have been the view in former
times, International Law now (apart from exceptional 
cases) regards proi^eity as the test of liability to con­
fiscation in the case of neiitrals and this finds direct 
expression in the 3rd Article of the Declaration of 
Paris where it is said, “ La marchandise neutre, a 
Vexception cle la mitrebande de guerre, n'est pas 
saisissahle sotî s pavilion ennemi!'

At the the same time the Declaration of London 
(Article 58) declares, '\Le caradere neutre 6u ennemi 
des marchandises trouvees d hord d’un navire ennemi 
est determine par le caractere neutre ou emiemi de leur 
proprietairer

Why then should the goods of a British subject 
shipped before war was even contemplated, be in a, 
worse plight ? No reason has been disclosed in the 
course of the argument.

It is true that these International Declarations 
deal only with enemy and neutral goods, and the 
treatment by a State of its subject’s property is a 
concern not of International but of Municipal Law. 
But the position of a subject’s goods has been con­
sidered and deteiinined in a British Prize Court. 
Thus in The Packet de Bilboa (I), claiip. was success­
fully m.ade by a British merchant for goods shipped 
on an enemy ship befoie the outbreak of hostilities 
with Spain.

Sir W. Scott, aS he then was, said, “ the question 
is, in whom is the legal title ? Because if I should 
find that the interest was in the Spanish consignee 
I must then condemn, and leave the British party to 

(I) (1790) 2 C. Bob 133 ; !  Bn^. Pr. Oases 209.
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apply to the Crown for that gtnce and favour whicli
it is always ready to show.” Later lie said iiader _gg cahgo
these circiinistances, in whom does the property

^  . RAPI'BSFBLS.
reside ?” It no doubt is tlie cuse that reference is —
made to the incidence of risk, hut us being a test of
j)|operty and not as being in itself the occasion of 
confi.scation or exemption.

That this is so, is, I think, apparent from the 
conclnding portion of the jndgnient where it is said,
“ I mast consider tlie property to reside still in 
the English merchant; it is a case altogether differ­
ent from other cases which have happened on this 
subject flagrante bello. I am of oxnnion that, on all 
jnst considerations of ownership, the legal property 
is in the British merchant, that the loss must have 
fallen on the shipper, and the delivery was not to 
have been made till the last stage of the businese, 
till they had actually arrived in Sixain, and had been 
pat into the hands of the consignee; and therefore I 
shall decree restitution of the goods to the shipper.”

There may be cases in which the goods of a subject 
are in greater peril than those of a neutral, but that 
is where the Municipal Law sanctions the confiscation 
of the property of a subject for his illegal acts, as 
where he contravenes the law which forbids to a sab- 
Ject commercial intercourse with the enemy. But no 
such ground of confiscation is suggested here.

The conclusion then to which I come Is  that in 
determining the question of liability to confiscation 
even in the case of a subject I must have regard to 
the property in the goods and not the risk except so 
far as it may assist me in determining where the 
property is. To whom then did the goods belong at 
the time of capture ?

They were no doubt sold under a 0 . 1. F. contract, 
but it wa.s a contract “ to arrive ” and it was an
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1914 express term that it slioiilcl be “ considered cancelled 
Ee C a e g o  f o i ’  portion not arriving owing to loss of vessel 
EX s. s. or other unavoidab'ie causes ”

K a p p e n f e l s .
—  ̂ So, even if risk be regarded as a valuable cine to

JmaKsOJ. pj-operty, in this case the risk daring the voyage 
was on the seller to the extent indicated by this 
qualification.

But what appears to me to be decisive of this case, 
in view of the well-known mercantile usage that 
prevails in Calcutta, is the inode in which tlie sellers 
dealt with the bills of lading. They were taken to 
their own order and after the dealings I have alreEidy 
described, still are in the seller’s possession.

The fair presumption in the circumstances of this 
case is that the sellers intended to retain and in fact 
did retain the property in the goods. This was a 
necessary reservation for the purpose of securing that 
method of commercial jlnance commonly employed 
by Calcutta shippers.

It will not be inappropriate to quote in support 
of this view certain remarks of' Mr. Benjamin to be 
found in Chapter YI, Book II, of his Treatise on Sale 
of Goods (4th Edition, p. 345):

“ If A, in New York, orders goods from B, in Liver­
pool, without sending the money for them there are 
two modes usually resorted to among merchants, by 
which B may exec ate the order without assuming 
the risk of^A’s inability or refusal to pay for the goods 
on’ arrival. B may take the bill of lading, making 
the goods deliverable to his own order, or that of his 
agent in New York, and send it to his agent, with 
instructions not to transfer it to A except on.: pay 
nient for the goods. Or B may not choose to advance 
the money in Liverpool, and may draw a bill of 
exchange for the price of goods on A, and $eii the 
bill to a Liverpool banker, transferring to the bank^rr
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the bill of lading for tlie goods to be delh^ered to A 1914
on due payment of tlie bill of excliaiige. I^ow in jie~CÂ c.o
both tiiese modes of doing the business, it is impos- a
sible to infer that B had the lecisfc idea of x)assing the 
property to A, at the time of appropriuting the goods Ĵ mkiss c j. 
to the contract. So that although he mu}” write to Aj 
and specify the packages and n n i r i v S  by which the 
goods mtiy be identified, and althongh he may accom­
pany thin with an invoice, stating phiinly that these 
specific goods are sliipped for A s account, and in 
accordance with A’s order, making his election final 
and determinate, the property in the goods will 
noYei'theless remain in B, or in the banker, as tlie 
case may be, till the bill of lading has been endoi'sed 
and delivered up to A.”

So here, I think, it is impossible to infer that the 
sellers had the least idea of passing the property to 
the buyers at the time of appropriating the goods to 
the contract, and, \Tere I sitting in the High Court’s 
ordinary Jurisdiction, I should hold without doubt 
that the property remained in the sellers.

Is there then any reason why I should not come to 
the same coacliision sitting in Prize ? For I recognise 
that this question of property may be vie'wed differ­
ently in Prize from what it would be in a Court 
sitting in its ordinary Jurisdiction and that any 
disposition or reservation of property made fi'xgmnte 
hello which would defeat the ordinary raie% of Prize 
Law is disregarded : The Aho (1).

But here all arrangements were made in time of" 
peace. and without any contemplation of war, and 
there is no suggestion of any fraud on the Prize Law.
There is ample authority to support this distinction 
in favour of transactions concluded in time of peace.
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191 4  Thus in The Sally (1), tlie Commissioners of Appeal 
Re^mo said. “ It lias always been the rule of the Prize
EX s. s. Courts that property going to be cl elive fed in the

RAPrENPELS. , i. i  o  D
—  enemy *s country ana under a contract to become the 

J e n k in s  c .J. property of the enemy immediately on arrival if taken 
in transitu is to be considered as enemies’ property. 
When the contract is made in time of peace or without 
any contemplation of wai’ no such rale exists.”

The cases of The Vrow Margaretha (2j, The Packet 
de Bilhoa (3), and The Vroiv Anna Gatharma (4), may 
also be cited to the same effect.

I therefore hold, iu the circumstances of this case, 
that the property in the goods is in the sellers, and it 
follows, in the absence of any illegality, that they are 
not liable to be conliscated.

1 accordingly decline to condemn the goods and 
direct them to be restored for the use of the owner’s 
thereof.

( i i )  Messrs. Grossman <& Co.

This claimant is a British India Company and its 
claim is in respect of goods shipped under four bills of 
lading.

The purchaser in each case was J. 0. G-ustav 
Schmidt, and the destination of the goods was 
Hamburg.

The bills of lading were in each case made out to 
the order of and retained by the company in accord­
ance with ’̂the coiiiniercia] usage of Calcutta, to which 
1 have already alluded. For the reasons I have 

- explained in dealing with the first claim, I hold that 
the property remained in the seller, and as all the 
material transactions were prior to the contemplablon

(1 )  (1 7 9 5 )  3  C. l io b . 3 0 0  : (3 )  (1 7 9 9 )  2 U. E o b . 1 33  ;
1 Eng. Pr. Oases 28. 1 Eug. Pr. Cases 209.

m  (1 7 9 9 ) 1 0 ,  R o b . 336 ; (4 )  (1 8 0 5 )  5 0 . B o b . 15 ;
1 Eng. Pv. Cases 149. 1 Eng. Pr. Cases" 412,
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of war, I decline to condemn the goods and direct 19̂ ^
restoration. • ut Cabcso

(iii) Messrs. Gladstone WylUed; Go. S. S,BirpEjJFELa.
Tliis claim is in respect- of jiite skipped on the 

EappenfeU in pursuance of tbree orders. The first of 
tliese orders was from Liitlier &, Seyfert of Bremen 
for the sliipment of goods from Caicntta in tbroii|,di~ 
freight to Messrs, Lntber & Seyfert Ld., Accra,- the 
2nd was from Carl Tessman of Hamburg for the sbip- 
menfc of goods from Calcutta in through-freight to 
Lagos; and the 3rd was from. Curl Tressman for the 
shipment of goods from Calcutta to Hamburg.

In each case the bill of lading was made out to the 
order of Messrs. Gladstone Wyllie & Co. It is proved 
in this case that the bills of lading were retained by 
these claimants and are still in their possession as 
the Banks refused to discount bills.

For the reasons I have stated at length in dealing 
with Messrs. flari Singh Nibal Chand’s claim, I hold 
the property in the goods is in Messrs. Gladstone 
Wyllie & Co. and, as in this case too, all the trans- 
actions relating to the goods ŵ ere prior to the contem­
plation of war, I decline to condemn the goods and 
direct their restoration.
• The order of restoration will in each case be sub­
ject to the payment of proper charges, if any.

w. M. c.

Attorney for the Crown: C. H, Kesteven.

VOL. X LII.3 ' CALCUTTA SEKIES. 345

m


