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191^4 Before llolnmood and Chajvnun JJ-

-U«!/27. b i s w a m b h a r  s h a h a

V

RAM SUNDAR KAIBARTA*

Limitation—.Mortgage suit— Civil Procednre Coda (A d  T o f 1!)08\
0. XXXIV, rr. 3 and Q—Lhnilatwu Act {IX  ■.)/ 1908) 8th. I.
Art. IS l— Ti amfer of Propertt/ Act (IV  of 1 8 S 2 )  tt. 90—Personal

eovenaid.

Tiie plaiiitifE in a mortgage siiife, wbo lias iiis perHorisi} rcinftdy at Ujg 
date of the instifcutiou of the suit, woiikl not lono Iub perNOiuiI viglifc by 
reason of his not having- made the application for peraonul (leorco under 0 
XXX iy, i\ 6 Avitliin three years of tlie dnte ot’ the coiiiirinfttioii of the 
mortgage-sale, since appUcations under 0. XXXIV, r. 6, arc not governed 
by Art. 181 of the Limitation Act any more tlian an application for 
order absolute under 0. XXXIV, r. 3.

Eahmat Karim Abdul Karim (1) and Mmlhahmoni Dasi v, PamePi 
Lamhert (2) referred to,

Second Appeal by Biswanibar Sl.ia,h;i and othons, 
tlie defendants.

Tliia appeal arose oat of a decision of the Suboi> 
dinate Jndge of Oomilia re versing the order of the 
Mnnsif o t Oomilia. The facts are shortly these. 
The decree-holder filed a petition under section 90 of 
the Transfer of Property Act for perinisslon to 
proceed against tbe properties of the mortgagor other

® Appeal from appellate Decree, No. 1016 o f 1912, ftgainak the decree 
of Satkowri Haidar, Subordiaatc Judge of Comilla, dated Nov. 13, 1911, 
reversing the decree of Phanindra Mohan Chatterjoe, Mimsif of Oomilia, 
dated May20,19U.

(1) (1907) L L. R. 34 Oalo. 672. (i) (1910) 12 C. L. J, 328.



than the mortga gd properties for realisation of
balance of the mortgage decree. The original mort- Biswajibhar
gagor died before the insfcitiifion ol; the suit. His heirs Shaha
opposed the petition by submitting that the petition, Ram sItsdar 
having been presented more than three years after the K-«b-vrta, 
last execution, was biirred by limitation. The learned 
Mnnsif, holding that Article 181 of the Limitation Act 
applied, rejected the petition.

Against this order the decreediolder appealed to 
the Subordinate Judge of Oomilla who set aside the 
order of the lower Court and remanded the suit to 
the Munsif for determination of the balance legally 
recoverable from the defendants otherwise than from 
the property sold.

Against this order of the Subordinate Judge the 
defendants appealed to this Court.

Babti, Sasadhar Boy, for the respondent, submitted 
that this appeal should not be heard since the order of 
remand, against which this appeal was preferred, was 
carried out by the first Court without the jiiclgment- 
debtors making any attempt to stay proceedings oi 
to expedite the hearing of the appeal in this Court.
There has been great laches.

Babu D. L. Kasigit\ for the appellant, submitted 
that the application of the decree-holder was barred 
by limitation. The fact that the remand order was 
carried out does not matter in the least,- The new 
Art. 181 of the Limitation Act applies to a case 
such as this. The Legislature intended to remedy 
the earlier law.

The present application was under the Civil Pro­
cedure Code, Order XXXIV, rule 6, and the right 
to apply accrued from the date when the proceeds 
of the sale of the mortgaged property were foni^d 
iBsu®.cient. The decisions In Pm iia GhanAra Manual
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J914 V . Raclha N a th  Dass (1) and R a i m a t  Karim  v. Abdul 
B!sv™iar (2) were no more good law Bince they were

SuAHA decisions under tiie law of Limlfcation before tlie 
Eam Kundar amendment of 1908.
KAiBAitTA. Babi{, Sasadhar Roy., in reply. The present law 

of Limitation does not profesB to provide for all 
applications. Reads tlie Prea.nible wl)ore tlie words 
iivsed are “ law relating' to tlie linritation of tlie 
suits, appeals and certain applieatioiis.” Under 0. 
XXXIV rule 6 no a.pplication is contemplated. It 
merely declares the power of tlie C )u.i‘t to pa,ss a 
supplementary decree for money against tlie mort­
gagor personally. No application is fiecossary in 
siicli a case. The mortgagee simply remindH the 
Court to do what it could do of its own motion. The 
decisions referred to by ]ny learned frieud were 
still good law and have been followed in Madhab- 
rnoni Dasi v. Pamela LambertQ^). True, that case 
dealt with an order absolute but in principle there is 
no real distinction. I further xaiy on. TUuck Sing y. 
Parsotein Piro8lml{^ which has never been disBented 
from.

Balu B. L, Kastgir, in rei)ly. The case of 
Madhabmoni Dosi v. Pamela Lambert (3) decided 
that certain applications, though made after the 
amendment of the Code, were merely a continuation 
of applications made before the am6n,dmeut. More  ̂
over, that T.ase has nothing to do with an appli­
cation for a supplementary deci'eo an.d is therefore 
distinguishable.

H o l m w o o d  AjfD  Ch a p m a n  JJ. This is a second 
appeal arising out of a decision given by the 
Subordinate Judge of Oomilla on the 13th Noveniber

(1) (1906) I. L. R. .33 CuJc, 867. (3) (1910) 12 0 ,L , J, 328,,
(2) (1D07) I. L. E. 34 Gale. 672, (4) (1895) I. L  R; 22 Gale. 92#:

INDIAN LAW  REPORTS. [VOL. X LII-



1911, holding that a certain iipplication iiiitler section 19̂ 4 
90 of the Transfer of Property Act was not barred by bis\J™har 
liinitaiiou and that the .suit must ba remanded to the 
Munsif for determination of what balance is legally kam Sundab 
recoverable from the defendant otherwi.se than from î aibarta. 
the property sokL An api^eal way preferred to this 
Conrt on the 15th July 1912, and the first gronnd was 
with regard to the question of limitation, the Beeoiid 
ground was with regard to the order of remand, the 
third was the general ground that the learned 
Subordinate Judge has mi.sconstrued the law. That 
can only refer to the law of limitation which was 
the only question raised.

As regards the remand, we find that the defendants- 
appellants have been guilty of the greate.st laches.
The appeal which they tiled on the 4rfch May 1912 was 
without the certified copy of the Munsifs Judgment 
and could not be admitted till the 15th July, The 
talabana was not filed till the 10th January 1913, and 
meanwhile the learned Muusif had heard the remand 
and decided it in November 1912. We have seldom 
met with a case where the appellant deserved less 
consideration from the Court. But as regards the 
question of limitation, it is of course quite open to him 
still to argue that.

This is the only point which we can consider. It 
raises a somewhat new point. The mortgage decree 
was passed on the 1st April 1905, the mortgage was 
dated the 2nd March 1901, the due date was 12th Feb­
ruary 1902, and the plaint in the mortgage suit was filed 
on the 11th February 1905. On the authority of .the 
ruling in Eahmat Karim  v. Abdul K anm (l), the 
plaintiff had his personal remedy itt the date of the 
institution of the suit. The question which has been 
raised, in this case is whether he loses that personal 

tl) (1907) I. L. R. 34 Calc. 672.
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19U ligiit by reason of his not having made the application 
B is w a m b h a u  for personal decree imder Order XXXIV, rule 6 within 

Shaiu three years of the date of the coniirniation of the 
PvAir SoNDAu mortgage sale which took place on tlie 12th Sei^teniber 
K a ib a r t a . application which, he did make was on the

olst January 1911. On that date the new Oode of 
Civil Procedure wus in force, and it is argued that 
Article 181 must necessarily apply to an application 
of this natiire. It was held that the section which 
corresponded to section 181 in the later Limitation 
Act, namely Article 178 did not apply to an application 
by a mortgagee for a snpplemental decree under section 
90 of the Transfer of Property Act, and since the new 
Civil Procedure Oode has come into force there has 
been the riiiing in the case of M’adhabmmi Dasi ?, 
Pamela Lamhert{V), where M'r. Justice Mookerjee in 
delivedng the Judgmejit of tlie Court follows the 
decision, to which one of us was a party, in Balimat 
Karim  v. Abdul Karim (^), and applies it to Ordei- 
XXXIV, rule 3, which is the case of order absolute in 
a mortgage suit.

It is urged that what applies to Order X X X IV  rule 
3 does not apply to .Order XXXIV, rule 6. But we are 
unable to accede to this contention. N"ot only are 
both the cases in our opinion strictly parallel bat the 
rule of law and Justice which was the ratio decidendi 
of the case in Mahmat Karim  v. Abdul Karim  (2) 
applies as has been showji by Mr. Justice Mookerjee 
to both the cases equally. The passage to which we 
were referred in his judgment may be quoted. “ It 
may be conceded that Article 178 of the Limitation 
Act of 1877 did not apply to applications beyond^the 
scope of the Civil Procedure Code; but it does not 
follow that that article or the corresponding article

298 INDIAN LAW  REPORTS. [VOL. X LIL

CO (1910) 12 C. L. J, m .  (2) fl907j I  L. K. 34 Calc. 612.'



of the Lmiitation Act. of 1908 applies to all applica- 
tioiis made in tlie coiirse of the suit. It may be riswajibhah 
pointed out in the firHt place that the preumlile to the 
Limitation Act of 1908 states expressly that the object PuwuSgsuAu 
of the Legislature was to convsolidate the law of 
limitation 3;elatijig to only certain applications to 
Court; ill other words, the Limitation Act does not 
profess to provide for all kinds of ajjplications to 
Courts whatsoever. Tlie Act certainly does not apply 
to applications to the Court to do what the Goiivt has 
no discretion to refuse (and this is one of those 
matters in which the Court has no discretion to use if 
it is legally recoverable). The ŵ ords “ legally recover­
able” cannot possibly ai>ply to any question of limi­
tation ; “ nor can the provisions of the Act be held 
to apply to an application to the Court to terminate a 
pending proceeding the final order in which has been 
postponed for the benefit of the defendant or for the 
convenience of the Court. In cases of this class it ha« 
been suggested that the right to make an apx>lication 
may indeed be deemed to accrue from moment to 
moment. If this view is adopted any exception on 
the ground of limitation cannot obviously be support­
ed ” ; and in this connection the learned Judge cites 
the case in Bahmat Karim  v. Abdul Karim  (1), 
to which we liave already referred, and applies it in 
support of the principle which he here lays down.
It is therefore clear that applications under Order 
XXXIV, rule 6, are not governed by Article 181 of the 
Limitation Act of 1908 any more than applications 
for order absolute under Order XXXIV, rule 3.

We are, therefore, of opinion that the learned 
Judge was right in holding that the suit was not 
barred by limitation and he was right in making the 
remand, and we dismiss the appeal and direct that all 

(1} (1907) I. L. E. 34 Gale. 672
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1914 costs iacliitliiig tlie costs in remand be paid by the 
Bis\\̂vmbhab appellant to the respondent.

Shaha sejjse of tlie delenduiits’ dilately
Kam SnxDAR conduct ])y doabliiig tlie ordinary bearing fee and 

K a i b a i i t a . i i ;  gold mobiirs.

S. K. B. Appeal dismissed.
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APPELLATE CRIMSNAL.

Before Hohnmod and Ghapimu JL

m i  DEPUTY LEGAL REMBMBRAKOEIi
J/me 4. V.

81TAL CHANDRA PAL.»

Prondml ImirMCG-—Company with share cajnial carrying on huwi'ss of 
a prooidint hmvance soaiely—LiahilUjj to regidi'aiUm as suek lefove 
receUntig pi'emiums—Provkleni lusnrmoe Soeklics Ael (F  o f 1912) ss. 
2 (8), 6,7 , 31.

A company liaviug a «harc capital divided iuto .stuu-es must, vl it 
intends to carry on the basiiieda of a proyiJoiit insurance society, be 
registered under the Provident Iiisurauce Societius Act (V of 191*2) beEoro 
it receives aay premium or coiitributiou.

Oriental Governmenl ScGurit  ̂Life Assurance Co. v. Oi'iental Assurance 
CV. (I) explained.

In January 1913, a company entitled tbe Neiu 
King Lmirance Co., with a share capital divided 
into shares' was started in Galcatta for the purpose 
of carrying on the business of a provident inauraace 
society, and began to receive preniiiims without regis­
tration under the provisions of the Provident Insur­
ance Societies Act (V of 1912j. Two of the directors,

* Gom'nment Appetd. No. 2, of 1914, against the order of D. Swinlioe, 
Chitif Presidency Magistrate of Calcutta, dated Sept. 2 0 ,19LB.

(1) (1013) I. L. 11 40 Calc, 570,578. ,


