
APPELLATE Ci¥IL.

VOL. X L IL ] ^^ALODTTA SBRIIS. 225

Before Mookerjee and Beachcruft JJ.

SAls’ YASI OHAEAN MAJ^DAL m
V.  March Vt.

ASOTOSH GHOSE;
AND

KISHENCHAND KESHARICHAHD
V.

BANYASI CHARAN MAKDAL.*

Minor—ImoUmcy—Frovindal hmlvetmj Act {I I Io f  19D7), 4^eh. (h) (<j),
18—Contract Act (IX  of 1873)  ̂ ss. 11, 347. 2S3, 2S4—hifant  ̂
adjudication of. as an insolvent—'Bmiver in Insohmarj  ̂ imimn ■of~- 
Hbulu joint family—Bankrupicij A d  1883 (46 i& 47 Fid., e. 5 i) ss. SŜ
102—ImoUency of partner—Dissolution of jidrlnership.

1(1 India, as in Eaglaud, au infant partner of a fii-ui caiiuot as sndi be 
adjudicated an iusols’etit.

Lovell & Ghrktmsv. Gilbert Waiter Beauchamp (1) foilovvod.
The creditors of the flrrQ are not entitled to proceed against nim per

sonally, being restricted only to his interest in the property of tho firm 
ivide s. 247 of the Indian Contract Act).

There is no difference in principle between the nature of the liability of 
an infant admitted by agreement in a partnership business and that of 
another (e.g.. a Hindu) on whose behalf an ancestral trade is  carried o d  by 
his guardian.

JoyUsto V. Nittyanand (2), Earn Partab v . Foolibai (3) referred to.
Tt is not open to the Court to direct the receiver lirinsolveucy to deal 

with, assets other than those belonging to the persons who have been 
• adjudicated insolvents.

Lomll c& Ch'islrnas v. Gilbert Walter Beauchamp{l) explained.

® Appeals from Orders, No. 264 and 298 of 1912, against the orders of 
H. P. Duval, District Judge of 24-Pargaaas, dated March 15 ; May 10,15, 
and 27,1912.

(1) [1894] A. C. 607.  ̂ (2j (1878) I. L. R, 3 Gale. 738.
(3) (1896) I. L. R. 20 Bom. 767, 777.
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Whereas in England the bankruptcy of :i partner works dissolution of 
tlie partnership without an order of the Cdurt, it is not so in India. Vide 
sg. 25S, 254 of the Indian Gonfcract Act.

A receiver appointed under s. 16 of tlie Provincial Inaolvency Act 
merely replaces the insolvent partner iu respect of tlxi l)usiuess of: the lirm,

The position of a receiver is the same hoth with reg’ard to a Hiiidii 
joint-family partnership assets and acquisitions therefrom.

A p p e a l  ft'om original ortler, No. 298 of 1912; by 
Kisiieii Chaiid Kesliuri Oliaiid (ci-editors), petitioners.

A p p e a l  from odgiimi order, No. 264 of 1912, by 
Saiiyasi Cbarau Maiidal (minor), objector.

Tlie facts regai'diiig the proceedings on.t of which 
these two appeals arose are briefly a« follows. The 
firm of Bliiibaii Mohan Maiidal and Nil Ratan Mandal 
carried on a joint family ancestral bnainess in rice 
and firewood at No. 4-1 Manshigiinj Road, Kidderpiir, 
in the District of 24-Parganas, the partners thereof 
being the five sons of Bhnban Molian, deceased, vk., 
Nil Ratan, Ainnlya Ratau, Satya Charan, Fatick 
Charan and Saiiyasi Oliaran, tbe last two being 
minors. This firm was indebted to Messrs. Kislien- 
cbaiid Kesharichand of No. 199, Harrison Road, 
Calcutta, in tlie liquidated snm of Rs. 2,500 iiayable oii 
a hiiiidi, dated 28fch December, 1911. On the 19th Feb
ruary 1912, the creditor firm made an application in 
the Court of the District Judge, 24-Parganas, to have 
all the partners of the debtor firm adjudicated insol
vents under the provisions of the Provincial Insol
vency Act on the allegation that they had committed 
various acts of insolvency during the preceding three 
months, and also, prayed for the appointment of a 
receiver, under Act III of 1907, of all the properties 
of the said owners, and partners of the debtor. firm. 
At the time this application was made one of the two 
infants had attained majority, but the other, Sanyasi 
Charan, continued 80  till the'disposal of the appeals
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ill the High Courts. On the objection of the Infant, 
the learned District Judge dismissed the app]icatior< 
for adjudication of the infant as an insoiyeut, but 
granted it with regard to the four other partners and 
appointed a receiver of all the foiu* busiiies ŝes and of 
all the properties purchased since the death of Bhubun 
and four-fifths only of the other properties alleged to 
Jiave been inherited ]>y ail the ]>rot]iers from their 
father. Thereupon exception wan taken to this orsler 
by way of two separate appeals to the High Court at 
tiie instance of the infant as well a.s the creditor tirm.
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Mr. B. Oliakravarti (with him Babii Umalmli 
Mookerjee, Bahu Satish Chandra Alookerjee and 
Bahu Khetra Gopal Banerjep), for Kishen Chand 
Keshari Chand, appellants in A. 0. O.No. 298 of 1912 
and also for the respondent in A. 0 .0 . Ho. 264 of 
1912. My submission is that the receiving order 
should include all the property including that of the 
infant.

\pr. Ghose. But s. 16, cl. (2) of the Provincial 
Insolvency Act is conclusive.]

Kefers to Williams on Bankruptcy p. 160 re 
separate and joint creditors, Lindley on Partnerships, 
7th Ed. p. 716, and Lovell v. Beauchamp (1).

The Official Trustee becomes a tenant in common. 
An adjudication order against one partner only, puts 
a person in possession of the whole of the assets of 
th.e firm.

[Dr. Ghose. The security did not comprise the 
infant’s share.]

If the brothers could sell for horn fide debts of the 
family, then the Trustee in Bankruptcy, who takes 
their place, can do so too.

(1) [1894] A. 0.607.



Chahan j)r̂  ̂Rash Behary Ghose (with liim. Bahii Pancha- 
‘ ‘ 0, ' nmi Ghose for Babii Khetra Mohan Sen), for the

1914 The whole of the property ought to be in the hand
sIJTisi receiver.
C h a h a n  i ) r .  Bash Be
M A N D A L  ■ j

0, nan Ghose for
feio°r SaiiayasL Charan, respondent In A. 0. 0.,

No. 298 of 1912 and appellant in A. 0.' 0., No. 264 of 
1912. I submit that the question before yonr Lord
ships is a very narrow one now, as my client cannot 
be adjudicated an insolvent under the Provincial 
Insolvency Act he being a minor.

The partnership is dissolved as soon as the adjudi
cation order is made and the receiver becomes a 
tenant in common with the other partners who are 
solvent. I object to thjit portion of the District 
Judge’s order regarding a:iiy property (other than 
the business of the family) which was not ancestral; 
see section 247 of the Indian Contract Act. The 
creditor can only follow the share of the minor in 
the business. This can only be done by applying 
to the Court in the ordinary way under the Provincial 
Insolvency Act to wind up the partnership business. 
I submit, therefore, that my learned friend’s appeal 
must fail and my appeal must succeed.

Mr. Ghakravarti, in reply. As four brothers are 
adults and insolvents and the fifth brother an infant, 
the most convenient course to take is to give the 
receiver charge of all the property, otherwise it 
would be ii îpoBsible to wind up the business. This 
is a liability incurred by the four brothers without 
the consent of the minor; and, if they alone are liable, 
then the property is theirs. If the minor wants to 
get a share in this property, he must also incur a 
liability for the debts inciirred for the purpose of the 
acquisition of this property.. If your Lordships Will 
not decide that question in these proceedings, then 
keep this property safê  and l6t î fc be de{3ided in the.
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proper forum. There is no difference between the 
Dayabliaga and tlie Mitaksliara on the subject of after- sasyisi 
acquired propeity in a Joint family ancestral trading 
biiHinoss. Here an active repre.sentation wub made " ' 
by the infant that Nilratan had authority to simi for 
the nrm.

[Mookerjee J, Have you got the account books 
here showing the fiinds ?]

The receiver is in attendance here and says that 
these account books are in the lower Court.

[Mookerjee J. How do you propose to get over 
the provisions of section 16 of the Provincial Insol
vency Act ?]

All. the property vests in the Receiver: see Lovell 
and Christmas v. Beauchamp (I).

[Mookerjee J. Only the interest of the person 
declared insolvent vests in the receiver.]

The Trustee in Bankruptcy takes four-fifths share,
i.e., of the insolvents, and as receiver takes charge of 
one-fifth share of the minor till his status is decitled 
in a title suit.

VOL. XLIL] CALCUTTA SERIES. 22

Mookebjeb ahd Bbachcboft JJ. These ai)peals 
are directed against an order under section 1(1 of the 
Provincial Insolvency Act of 1907. The circum
stances under which the order in question havS been 
made may be briefly narrated. One Bfeuban Mohan 
Mandal left iive sons; Nil Eatan, Amulya Charan? 
Satya Charaii, Fatick Charan and Sanyasi Oharan. 
puring his lifetime, Bhuban Mohan Mandal carried 
on business in cloth, rice and fuel. After his death, 
his sons, two of whom were infants, inherited 
the firms mentioned. On the J9th February 1912,

(1) [18&4] A. 0. 607.



1914 Kishencliand KesliaricliaiKl, tlie appeliaiit in one of
S.msi appeals, made an application iinder the ProYin-
C h a i u x  cial Insolvency Act to liave the partnei-s o£ these firms
xMandal ^̂ |ĵ -j(-|j0ated insolvents. At the time the application
A sd t o s h  Ŷas made, one of the tv̂ o infants had already attained

O ho se majority, bat the otlier Sanyasi Obarati was and is 
even now, an iiifaot. The District Judge - found upon 
the evidence that the acts of insolvency imputed to
four of these persons had been established, namely,,
that they had acted in the manner described in clauses
(6) and (5 )̂ of section 4 of the Provincial Insolvency 
Act. The District Judge thereupon declared the four 
adult brothers, insolvents. Bat he dismissed the 
application for adjudication of the infant as insolvent, 
because, in his opinion, the infant could not be declared 
an insolvent. He further appointed a receiver and 
directed him. to proceed to realise the assets of all the 
four businesses and of all the properties purcliased 
since the death of Bhuban and four-fifths only of the 
other properties which, it was alleged, had been 
inherited by all the five brothers from tlieir father. 
Exception has been taken to this order by the infant 
as also by tlie creditor at wliose instance these pro
ceedings have been commenced.

The infant objects to the validity of the order 
on the ground that the receiver was not competent to 
realise in its entirety the assets of the business and of 
the properties acciuired since the death of his father. 
His contention is that the property of his four 

• insolvent, brothers alone had, under section 16 of the 
Provincial Insolvency Act, vested in the receiver who 
was consequently competent to realise a four-flfths 
share only of the assets of the partnership business as 
also oi all after-acquired properties. The objection 
urged by the creditor is twofold, namely, that 
the infant should have been adjudged an insolveKit ;

2a0 • INDIAN LAW REPORTS. [VOL. XLIL



and, secondhj, that, in any view, tlie receiver was
eiititlecl,.to realise tlie whole nf the properties iiiberited saxyasi
b y  t h e  f iv e  b r o t l i e r s  f r o m  t h e i r  f a t h e r .  (Jim m

‘  rr,-, . . .  • . 1 T 1 M a s d a l
T iie  q u e s t io n  f o r  d e te m i in a t i f s iL  is , w l ie t J i e r  t l i e  ».

infant should have been udiiidicated an insolvent.
On behalf of the cj'editor it Iran been argnefl that 
although, mider the law of Eiigluiid, an infant is not 
liable to be adjudicated an jiisolvent, Ihe principle on 
which that doctrine is hawed is not recognised in this 
eoiHitrj  ̂ and €on?equeJitly the doctrine it.self .slioiild 
not be applied here. There in no room for contro
versy, as is clear from the decision of the f3.0 LiHe of 
Lords in Lovell if Christmas v. (i. W. Bmiwhamp (li, 
that tlie District Judge correctly held that under the 
English Law, an infant partner cannot be adjudicated 
an insolvent. The question for deterraination is. 
wdiether a different view should be taken mider the 
Indian law. Section 2i7 of the Indian Oon tract Act 
provides that a pei’sou, who is ander the age of 
majority according to the law to which he is subject 
may be admitted to the benefits of a partnership 
but cannot be made personally liahle for any obli
gation of the firm : but the sliare of such miuor in the 
property of the firm is llalde for the obligations of the 
firm, It is not necessary for our present purpose to 
determine whether the princi|)le which underlies 
section 247 is in harmony with the principle which 
underlies section 11 as interpreted byjheir Lordships 
of the Judicial Committee in Mohori Bi % v. Dharmo 
Das Ghose (2). But the position is incontrovertible 
that an infant may be admitted to the benefits of a 
partnership aithouglifhe cannot be made personally 

pliable for any obligation of the firm; yet the share of 
the infant in the property of the firm is liable for the

(1) [ 1894] G, 607. (2) (1903) I. lu R. 30 Calc. 539;
L. E. 30 I. A. 114,

VOL. XLIL] CxiLCUTTA SERIES. 231
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obligation of the firm. It has been urged on behalf 
of the creditor-appellant that as the infant is liable to 
satisfy the clehts of the firm, though it may bo to the 
extent of his intei’est in the property of the firm, he is 
liahie to be adjudicated an insolvent, if it transpires 
that the dehts of tlie firm cannot be satisfied out 
of the property of the firm. In our opinion, tlie 
contention is obviously fallacious. As regards the 
infant partner, the creditors of the firm are not 
entitled to proceed against him personally. They are 
restricted to a special fund, namely, his interest in the 
property of the firm. If the value of such interest is 
not sufficient for the vsatisfaction of the dues of the 
creditors, it cannot be maintained that the infant is 
unable to pay his debts which must be the true 
foundation of all proceedings in insolvency against 
him. The remedy of the creditors is restricted in 
its -scope, and if that remedy is partial, it cannot be 
maintained that the person against whom the limited 
remedy is available is liable to be declared an insol' 
vent. Indeed, he may have ample funds other than 
the partnership assets, though such funds cannot be 
reached by the creditors of the firm, simply l>ecause 
under the jaw they cannot hold him personally liable 
to satisfy the obligations of the firm. We are of 
opinion that the law under the Indian Contract Act 
does 3iot in this respect difl'er from the English law 
on the subjeCj} and that here, as in England, an infant 
partner of a ’ firm cannot, as such, be adjudicated an 
insolvent.

Our attention has been also invited to the circum
stance that a Joint Hindu family firm is not in all 
respects on the same footing as an ordinary partoei’- 
ship arising out of a contract. It has been argued 
that the rights and obligations of the coparfienerg 
cannot be determined by exclusive reference to the'
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provisions of t,lie ludiau Coiitmct; Acr, but must be 
considered also witli regard to the rates of the Hindu 
Law -which regulate the transactions of Hindu families; 
and as an illustration of this fundamental difference, 
reference has been made to tlie rnle that the death of 
one of the coparceners does not dissolve a Hindn 
family partnership. This position may be accepted 
as sonnd. But it is eqinilly clear that there is no 
difference in principle between the ;uatnre of the 
liability of an infant admitted by agreement into u 
partnership business and that of another on whose 
behalf an ancestral trade is carried on by his guardian. 
It is on this basis that it has beea ruled In the cases of 
Joykisfo V . Nittymiand (Ij and Ram Partah v. 
FooUbai Cl), that [i Hindu infant, ou whose behalf a 
family trade U carried on, is nob personally liable for 
the debts incurred in such a trade, but his share there
in is alone liable. In so far as the propriety o! the 
order of the District Judge -with regard to the infant 
is concerned, we must consequently overrule the 
contention of the creditor.

The question next arises, what is tlie precise posi
tion of the receiver appointed under section 16 of 
the Provincial Insolvency Act. On behalf of the 
creditor, it has been argued that he is entitled to take 
possession of, aiid to realise the entire aBsets of, the 
trading firms, all the after-acquired properties and 
also all ancestral properties inherited «by the five 
brothers. In support of this proposition, reliance has 
been placed upon the decision of the House of Lords in 
IjmJell m d  Ohristmas v. G-. W. Beauchamp (B). That 

first sight, seems to lend some support to the 
<3oatenlion of the creditor, but upon closer examina- 
tion, turns out to be of no real assistance to Mm. In

Cl) 11878) I. L, K. a Calc. 738, (2) (1896) I. L. E. 20 Bom. 767, 77T. 
m  [1894} A, a  607.. ,

im
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.-1914 that case, Grilbert Walter Beaucljamp was a partner
Q , ill the firm of Beauchamp and Brothers. He was an
bASYASI 1 •t'l
OiiAEAJT infant and the other partner was Ralph Beanchanip. 
M a n d a l  which had been supplied npon the order olI'.
A s u t o s h  the firm were not paid for. An action was conse

quently brought in the Queen’s Bench Division 
against the firm in the firm’s name. Aa appearance 
was entered for Ralph and also for Gilbert, the infant, 
b}̂  his guardian ad litem. Objection was taken on 
behalf of the latter that the infant could not be made 
liable. This objection was overruled, and, on the
2nd August 1893, an order was made adjudging the 
plaintiff to recover against the defendants the sum 
claimed. A similar judgment was obtained by another 
creditor who had supplied goods to the firm. On 
appeal to the Divisional Court to sot aside the latter 
judgment, the application was dismissed, bat it was 
also ordered that execution was not to issue against the 
■separate property of the infant or against his share, 
if any, in the partnership profits. The Oourt o£ Appeal 
refused to disturb the order thus made by the Divi
sional Court: Harris'^. Beauchamp {I). On the 2nd 
August 1898, that is, on the date when the first judg
ment had been obtained, Lovell and Christmas (the 
persons who had obtained the judgments) served a 
bankruptcy notice on Beauchamp Brothers, founded on 
theii’ judgments i.utimating that if the requisitions 
of the notices were not complied with, an act of 
bankruptcy would be committed. The money was 
nDti>aldand the, creditors presented a i)etition for a 
receiving order in respect of the estate of Beauchamp 
Brothers, whereupon, a receiving order was made,/ 
This order was rescinded by the Court of Appeal; on 
the ground that as one; of the partners was an infant, 
the, receiving-.order could not properly be made' against 

(1) imsi b; 534,

2̂ 4 IlSfDIAN LAW REPORTS. [YOL. XLII.
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tlie firm: In re Bmuchamp Brothers (1). The Court of 
Appeal granted leave to appeal to tlie House of Ijords, 
M t on tlie terms that the of tlie Queen’s
Bench DiTisioii of the 2nd Ai3giist 1893, should be 
treated as aflimed in the Court of Appeal, with leave 
to the respondent G-iUjert to lodge a cross-appeal. 
The position consequently was that when the mattei’ 
was taken to the House of Lords, the question of the 
validity of the judgment in the suit against the firm 
as also of the order made in the partnership proceed
ing were both open for consideration. It was, under 
these circumstances, that Lord Herschell stated that 
the judgment was erroneous and required to be 
amended; and he directed it to be amended by the 
insertion ol the words “ other than G-ilbert Walter 
Beauchamp ” after tlie word “ defendant.” Lord Hers
chell after giving this direction, proceeded to oI)serve 
as follows; “ I think the proper course will be to 
amend it in the manner which I have suggested. It 
will thus constitute, as from its date, a valid receiving 
order against Ralph Beauchamp, and, I think, the 
receiver appointed under that order should also be 
appointed receiver of the partnership assets for the 
purpose of protecting them for the benefl t of the 
creditors.” It is plain that the order authorising the 
receiver to deal with the partnership assets for the 
purpose of protecting them for the benefit of the 
creditors was made, not merely in the j)artnersMp 
proceeding, but also in the proceeding on the judg
ment against the firm, as there was, in fact, a judg
ment against the firm represented by the adult 
partner. The decision of the House of Lords cannot, 
consequently, be rightly regarded as an authority for 
the proposition that in a bankruptcy proceeding, it is 
open to the Court to direct the receiver to deal with 

' (ij [18943 1 Q.B,1
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19U assets other than those belonging to the persons who 
S.Inyasi t>eeii adjudged Insolvents. It would, indeed, be 
Chakan surprising if the Court could, in a proceeding under 

' the Insolvency Act, deal with the propert}^ of a
who had not been adjudged un insolvent. 

This is plain from familiar statements in books of 
authority : “ on the bankruptcy of one only of several 
persons, the joint assets do not vest in the trustee. 
Consequently, an action in tlie Chancery Division 
to ascertain the share of tlie bankrupt was formerly 
necessary, but now undei' section 102 of the Bank- 
I'uptcy Act, 1883, the Court in Bankruptcy can ascer
tain such shaie. It is, however, not so in the case of an 
infant ” [Lindley on Partnership, 8th Edition, p. 762.] 
Section 102 of the Bankruptcy Act, 1883, to which 
reference is made, is in tiiese terms: “ Every Court 
having jurisdiction in bankruptcy under the Act shall 
have full power to decide all questions of priorities ■ 
and all other questions whatsoever, whether of law 
or of fa2t, which may arise in any case of bankruptcy, 
coming within the cognizance of the Court or which 
the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a 
complete distribution of property in any sucli case 
To the rale thus laid down a proviso is added that 
“ the jurisdiction hereby given «hall not be exercised 
by any County Court for the purpose of adjudicating 
upon any claim, not arising out of the bankruptcy, 
which might heretofore have been enforced by action 
in the High Court, unless all parties to the proceed
ing consent thereto or the money, money’s worth 
or right in dispute does not, in the opinion of the 
Judge, exceed in value £ 200” , The following is 
an accurate statement of the principles which govern 
the matter now before u s : “ Upon the bankruptcy of a 
partner his power over the partnership property ceases ^

INDIAN LAW REPORTS. [VOL. XLII.
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from the comnieiicement of t.lie bankruptcy, and Ms 
share of the property, that Is, of the surplus after 
payment of the partnership debts and the claims of all 
his co-partners, will vest together with his all other 
separate estate, in his trustee, who, in respect of the 
bankrupt’s share of the partnership assets, will be- 
come tenant-in~eommon with the solTent x^artner and 
entitled to have tlie i>artuership affairs wound up 
according to the rule in bankruptcy[R obson on 
Bankruptcy, 7th Edition, p. 682], This position is 
amply supported by |udiciai decisions of the highest 
authority, amongst which may be mentioned specially 
Fox V. Eanhimj (1), Ex parte Ruffin (2) and Fra set' 
V . Kershaw (3).

We may observe that the principle formulated in 
the cases just mentioned rests on the theory familiar 
to English lawyers, that the bankruptcy of one 
partner operates as a dissolution of the partnership 
among all other partners: Fox v. Hanhury (1), Ex. 
parte Smith (4), and Crawshay v. Collins (5). Ic 
is essential to note, however, that the effect of tlie 
bankruptcy of a partner on the partnership, is not in 
this country, identical with that under the law of 
England, as becomes clear from a comparison of section 
33 of the Bankruptcy Act, 1890, with the provisions 
of sections 253 and 254 of the Indian Conti'act Act. 
Under the Bankruptcy Act, 1890, bankruptcy is x̂ laced 
on the same footing as death, and there is a dissolution 
of partnership by reason of the death or bankruptcy 
of one of the partners. In section 253 of the Indian 
Contract Act, on the other hand, in the absence of any 
contract to the contrary, the relation of partners to 
each other is determined by the death of any partner,

(1) (1776) Cowper 445. (3) (1856) 2 K. & J 496, 499.
‘ (2) (1801) 6 Vm . 119. (4) (1800) § ?es. 295.

(5) (1808) 15 Yes. 218,278.
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. 1914 wliereiis under section 254, at tlie suit of a partner, 
S m y a s i  Court may dissolve the partnersliip when a, part-
G h a b a n  iier, other than the partner sliing, has been adjudicat-
M a n d a l  insolvent under any law relating to insolvent
*Giiosr • Thus, whereas in England the bankruptcy

of a partner works a dissolution without an order 
o£ the Court, in this couritiy the bankruptcy of a 
partner may have the same effect, only if a suit 
is instituted for dissolution of partnership on that 
ground by a partner other than the,one who has been 
adjudged insolvent. Consequently, in this country, 
when a person has been, adjudicated an insolvent, the 
partnership is not necessarily dissolved, and the 
receiver who is appointed under section 16 of the 
Provincial Insolvency Act, merely replaces the insol
vent partner in respect of the business of the firm, 
that is, the receiver and' the partners who have not 
been adjudicated insolvents continue to constitute 
the firm. It may possibly be open to the receiver 
to take steps for the dissolution of tlie partnership, 
but he cannot claim, as Receiver in insolvency, 
to take exclusive possession of the assets of the firm, 
including, in this case, the interest of Ihe infant 
who has not been adjudicated an insolvent. W e are. 
clearly not concerned, in the present proceedings, 
with the question, whether the particular debt which 
the creditor seeks to realise may be realisable from 
the interest of the infant in the firms; thafc is a ques
tion which can be adjudicated in a suit properly 
framed for the purpose. What concerns the Court 
in these proceedings is the true position of the Receiver 
in relation to the partnership property. As regards 
such property, we feel no doubt whatever that hê  
is not entitled to deal with the entire assets inclusive 
of the Interest of the infant who has not been 
adjudicated an insdlvent.

238 INDIAN LAW  REPORTS. [VOL. X L Il.
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A  qaestion lias been raised before ns not only as 
to tlie partnership assets  ̂ but also as to wbat has l)€eii 
described as the after-acqnired properties. On behalf 
of the creditor, it has been eouteiided that the after- 
acquired properties have not only been acquired out 
of the fands o£ the partnership but that they have 
not been treated as part of the partnership property. 
In the view we take, tlic distinction suggested is 
inmiaterial, because whether what is described as 
after-acqiiirecL pi'operty be treated as included in the 
partnership assets or be deemed independent thereof, 
the receiver is not entitled to take possession of and 
to deal with more tliaii the four-fifths share held by 
the persons adjudicated insolvents. In respect of 
these properties, the receiver is precisely in the same 
positioQ as the j>ersons who have been adjudicated 
insolvents and have been replaced by him by opera
tion of law. The essence of the matter is that the 
share of the infant has not vested in him, and he 
is consequently not entitled to deal with it. The 
receiver may, if so advised, institute a suit for 
dissolutioa of the partnership, in which appropriate 
proceedings may be taken for realisation of the assets. 
The creditor also may, if so advised, pursue his 
remedy, if any, against the infant in a suit properly 
framed for enforcement of his claim. But whatever 
remedies may be available hereafter to the receiver 
or to the creditor, it is clear that the properties of the 
infant cannot be dealt with by either of them in thes i 
proceedings.

The result is that the appeal of the creditor 
(No. 298 of 1912) is dismissed and the appeal of .the 
Infant (No. 264 of 11>12) is allowed. The order of the 
District Judge is varied in the manner following. 
The receiver will take possession of four-fifths share 
of the business and four-fifths share of all the proper-
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ties purchased since tlie death of Bhaban Mohan 
Mandal as also fonr-fifths share of other properties 
jointly held by the infant and his brothers.

The creditor will pay the costs of the infant in both 
the appeals.

a. s. In fan fs appeal allowed;
Oredifo7'’s appeal dismissed.
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CRIMINAL REFERENCE.

1914

May 22.

Before Sharfuddin and Teiinon ,L.

EMPEROR
IK

JOaBNDRA NATH OHOSB.*

Perjury —Witness—DepoditioJi not read over to witness in ilie heanng of 
accused or his pleader hut read ly witness himself—Inadmksibiliiy o f 
deposition in subsequent trial for tjiving false eudence—Proceeding 
against loitness—Prel'minary inrjuiry—Omission to record statements 
of witnesses e.amined thereat— Order fur prosecution not containing 
assignmnt of the false statements— Criminal Procedure Code {Act V 
of 1898) ss. 360(1), 476—Practice.

Section 360(i) of the Crirninal Procedure Code requires tlie evidence 
o£ a witness to be read over to him iu the heaving of the accused or Ms 
pleader, so as to enable the latter to correct any mistakes in it. The read
ing o£ the deposition by tlie witness hiraself is not a compliance with the 
section, and renders the record of it inadmissible in a subsequent trial 
against him under 193 the Penal Code.

MohmiraNath Misser V .  Emperor ( i )  md Jyotish Chandra Mnherjee 
V . Emperor ( 2 )  f o l l o w e d ,

Although s. 476 o f  the Criminal Procedure Oode does not expressly 
provide for the manner iu which the preliminary inquiry thereunder is

Criminal Reference, No. 95 of 1914, by R. L. Eo,ss, Sessions Jadge 
of D®rbhanga, dated. April 22, 1914,

(1) (1908) 12 C. W. N. 845. (2) (1909) I. L. R. 36 Calc. 955.


