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Before Moolcerjee and BeaeJisrofi J J .

■1914 JIBAMNM OHAKRA.BARTY '
Mmj 26. V.

KALIDAS MALIK.^

Easem nt—Prescriptive right lo t a h  loaler drf m ans o f  definite modi, o f  

dfm u— W hther oiaier o f  $e.rmnl tenement nui'if mhslHute same other 

mmm a f  accm .

Whoti tlio ovvuer o f a dnmiuaut tenomeut has acquired a ps'oscmptive 
right to take wafer frotu a tank on tho servient toiieiaoiit, and has for this 
purpose used a particular meaaa o f accesH for the stfitiitory periucl, he lias 
acquired a right lo reach tho water by meaaa o f  auch deruiitc mode o f 
access: the sevviout owner, at his own discretion, may not suhstitiite for his 
use some other o f access.

Second Appeal by Jiba:uaacla Glialcmbarfcy anti 
oihers, tlie defeiidaiits.

The facts of tliis case are briefly as follows. The 
defendants owned a tank standing on tlieic land. The 
plaintilfs, who were iieiglibonrs residing at some 
distance towaids the ea.«!t of the tank, had, together 
with the members of their fanxpy, tised the water of 
this tank for more than 20 years and claimed title 
thereto as an easement. Tlie plaintiffs nsed to obtain 
access to the water by a path a,cross the east bank and 
down a flight of steps on the eastern slope of tlie bank. 
Inl908j tlie d,efendants re-excavated tlie tank, repair
ing the slopes on all aides and built a flight of masonry

® Apped from  Appellate Dsoree, No. SSiO o f  1912, against tiie decree o f  
Asiitosh Baoerjee, Subordifiate Jadge o f  Bnvdwan, dated Sept. 2, 1912,

, affiimiag the decree o f Sarayaa Ohandra G-hosh, Maaaif, Burdwan, dated 
, lp r il.8 , i m .
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steps on tlie iiortlierii slope, Since tliea tbe defend
ants had prevented tlie plaiutiffe from liaYiiig access 
to tlie water in tlie accustomed manner. The de
fendants, however, did not deny that the plaintilf? 
had acquired a right of easement in the water of the 
tank, and were agreeable to their using the water by 
means of a new flight of steps built on the northern 
slopes. The phdntiffs thereupon filed a suit in tlie 
Court of the Mnnsif ol Bnrdwan for a deehiratlon of 
their prescriptive right to take water from the tank, 
for removal of the obstruction erected by the defend
ants to the exercise of such right, and for an injunction 
to restrain interference in future. On the 8th April 
191.1, the learned Mnnsif decreed the plaintiffs’ suit, 
and on appeal by the defendants the learned Subordi
nate Judge of Bip’dwan . dismissed their appeal on 
the 2nd September 1012. The defendants appealed to 
the High .Court.
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Bahu Bepia Behari G-hose (with him Baku Earnani 
Mohan Cliatterjee), for the appellants. I submit 
that the plaintiff respondent could have acquired no 
right of easement by taking water from accidental 
breaks in the embankment of the tank and as all such 
breaks were filled up after re-excav'ation of the tank, 
the plaintiff could not force the defendants (who are 
the new purchasers of the tank) to open a ghat for the 
plaintiff. The defendants after purchase repaired all 
breaches in the embankment of the tank and erected 
a fence for preventing other people Including the 
plaintiff from opening, “ hanas or breaks in the 
embankment. The plaintiffs instituted criminal pro
ceedings for removal of the fence, and being nnsno- 
oessful they instituted the present suit for declaration 
of their right to draw water from the defendants 
tank from a particular '^hana” to be made. This

n
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1914 suit mubfc therefone ba dism issed, as the riglit claim ed 
l>y the defendants cannot be a llow ed .

B ahu  G our Chandra P al, for the respondents. M y 
contention  is that the plaintiffs used to draw  water 
from  a particular ghat, and it matters little w hether 
it was a liana' or a regular ghat. They acquired 
the right to draw water, having done so fo r  over the 
statutory period, and the defendants on the plea o f 
re-excavating the tank cannot obliterate that ghat. 
And, farther, the erection o f the fence b y  the defend
ants show ed their m alicious intention  to illega lly  
resti-ain the plaintiffs from exercising  their just rights. 
T hough  they were invited  to draw  water from  the 
m asonry gh;il on the north bank of the tank yet that 
proposal cannot take away their right of draw ing 
water from  the particular ghat or “ hana  ”  on the 
eastern bank. The appeal should, therefore, be d is
missed.

B o b u  B epin  B eh ari Ghose, in  reply.
C ur. ad. vu lt.

Mookerjee  AND B each croft  JJ. T h is  is an appeal 
by  the defendants in  a sa it fo r  declaration  o f the 
prescriptive righ t of the plaintiffs to take water from  
a tank, for  rem oval of the obstruction  erected by  the 
defendants to the exercise o f such right, and for  an 
in ju n ction  to restrain interference in  future. The 
facts are not in  controversy at this stage and m ay be 
briefly  narrated. The defendants are the owners of 
a tank w hich  stands on their land. The plaintiifs are 
neighbours and have their residence at some distance 
towards the east of the tank. T h ey  and the members 
o f their fam ily  have, for  m ore than 20 years, peaceably 
and openly, as o f right and w ith ou t intejrruption> 
used the water of the tank, and cla im ing title thereto 
as an easement. They used to obtain access to the
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water by a path across tlie east bank and dowji a fligiit 
of steps on the eastern slope of the bank. In 1908, the jibakaĵ da
defendants re-excavatecl the tank, repaired the slopes Chakea-

on all sides and bnilt a flight of niasonr}" steps on the 
northern slope. Since then, the defendants have pre“ 
vented the phdntitl’s from access to the water in the 
accustomed manner by whut has been described as 
the eastern ghat. The defendants, liowe^er, do not 
deny tliat the phiintiffs have acquired a right of ease
ment in the water of the tank, and they are agreeable 
to the nse of the water by them by means of the new 
flight of steps buiit on the northern fiiope. But the 
X l̂aintiffs are not satisfied with this and insist on 
their right to reach the water by what formed the 
eastern ghat and has now been obliterated by the 
defendants. The question consequently arises, whe- ■ 
ther when the owner of a dominant tenement has 
acquired a prescriptive right to take water from a 
tank on the servient tenement, and has for this |>nr- 
pose used a j)articnlar means of access for the statutory 
period, he has acquired a right to reacli the water by 
means of such definite mode of access, or, may the 
servient owner, at his own discretion, substitute for 
his nse some other means of accê ss. No authority 
directly in point has been placed before us by either 
the appellants or the respondents in support of their 
respective contentions. Bat we are of opinion that 
on principle the question must be answered in favour 
of the dominant owner.

It is plain, as was pointed out by Bord Campbell
0. J. in Race v. Ward (1), that water as it issues on 
excavation of a well or a tank, is not to be considered 
as produce of the soil, and that a right to enter on 
land and to take such water may be acquired as an

(1; (1855) 4 B. & B, 702 ; 99 E. B. 702.
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i9U easement: Manning v. Wasclale (1), Gonstahle v. 
JjbaxTnda Nicholson (2), Macnaglifen v. Baird (o), Gardner v. 

Sodgsonii). This right it is obvious, may be analysed 
into two constituent elements, namely, a right to go 
on tlie land of the sement owner and a, right to take 
the water which stands on his land, ajid b o  long as 
it stands there, is his property. The two constitnent 
rights are acquired simultaneously, but each must 
iievertheless be acquired in conformity with the 
stature. Now, in so far as a right of way is con
cerned, it is clear that to establish a private right 
of way by prasci'iption it is necessary that in going 
across the land to any particular point or for any 
particular purpose a particuhir route must be used. 
As Morton J. puts it on behalf of the Fall Bench 
in Hijot V. Kennedy {h), ‘‘ to establish a, way by 
prescription, the use must be not only open, -advei'se, 
uninterrupted, peaceable, continuous, • and fnder a 
claim of right, but must be confined substantially to 
the same route and to substantially the same purpose 
for which the way was designed originally, unless 
the way is one for all purposes.” This is plain, for a 
way imports of necessity a right of passing along a 
particular route between certain termini: Jpnes v. 
Percival{Q)̂  Eolmes v. Seely(7), Bogers v. Dunc,an( )̂, 
On this principle it has been ruled that tlie owner of 
a private right of way is entitled to enter the -way at 
one and the same place only, and not at any other; 
for instance, if a way to a field rans by tbe side of the 
field, the dominant owner is not entitled to alter the 
position of the gate through which he has been

(1! (1836) 5 A . & 1 . 764 ;
44 E. E. 576.

(2 ) (1863) 14 O .B .N . B. 230.
(3 )  [1903 ] 2 I . E. 731.

(4) [1901 ] 2 Ob. 148.
(5 ) (1898) 170 Mass. 54.

' (6 ) (1827) 5 Pick. 485.
(7 ) (1828) 19 WeQdelL.507.

(8) (1890) 18 Gan. Sup. Ct, 710,
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accustomed to iiass from the field to the way and to 
make a new entrance at a fresh place; W oodyerv. 
Macldon ({), Beridfje v. Ward(2), Marshall v. Ulles- 
luafer S. y .  C o /‘6). Tiie rule is based on obvious 
good sense, for though the servient owner may not 
object to a person entering his land at a particular 
spot, for that may not cause him any inconvenience, 
it may be very mncli against his inclina'tion, and it 
may be detl’iraental to his property that the dominant 
owner should enter it at any other place. But the 
position is clearly mutual, and iE the right of way has 
been acquired from one point to another in a parti
cular direction, the sei’vient owner cannot, at his 
choice, substitute another way between the same 
points but by a different Toute, whicli might be less 
convenient to the dominant owner. It is for the 
protection as well of the dominant as of the servient 
ovvmer that the right acquired should be limited to 
the part oO the area of the sei'vient tenement over 
which it has been actually exej'cised: Clifford v. 
Hoare ( \ ) ,  Wood v. Stourbridge I?y. Co. {a), Stride Sf 
Co. V . City O fficers Co. (6). To put the matter briefly, 
the extent of a right acquired by prescription is mea
sured by the extent of the use and enjoyment thereof 
during the prescriptive period : or, as Lord W atson 
stated it in MacIntyre Brothers v. M jcGavin  (7), a 
prescriptive right to take water in a particular way 
and at a particular place infers no right to take the 
supply of water in any other way ancf at any other 
place : Blackhurne v. Sommers (8), Hussain Rowther 
V . Abubakar (9). We are not here concerned with the
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(1) (181.3) 5 Taunt. 12G, 132.
(2) (I860; 2 Fos.& Fin. 208, affii-med

in (1861) 10 C. B. N .S . 400.
(3 ) (1871) L., R. 7 Q. U. 166.
(4) (1874) L. 11. 9 C. P. 362.

(5) (1864) 16 C. B. N. S. 222.
(6) (1906) 22 T. L. 11. 667.
(7) [1893] A. C. 268, 277.
(8) (1879) L. E. 5 Ir. 1.
(9) (1909) 20 Mad. L. J. 699.

13



1914 qiiestiou o? the alteration of the mode of eiijoymeiifc
JibI ^ ’pa of a riglit of easement by mutual coiiseut of parties,
CHAKRi- |]0 ]. are we called upon to examhie the question of

tbe riglit of tiie dominant owner to deviate from 
aiiwjf acquired by prescriplion, whm such way

has been obstructed by the nei'vient ow,uer himself; 
Selhj V, Nettlefidcl (1), Hawkins v: Garhines (2). The 
general rule is that when a right of way by a parti
cular track has been acquired by a dominant owner, 
the servient owner, cannot force tipou Mm, in lieu 
thereof, a different track, any more than, the dominant 
owner himself can, at his discretion, take recourse to 
a different path. Tested in tlie light of this priti- 
ciple, the claim of the plaintitTs is uii-answerable. 
They have proved to the satisfaction of the Courts 
below, that, for much longer than the statutory period, 
they have had free access to the water of the tank of the 
defendants by a track act’oss the eastern bank and by 
a flight of steps down the easi:ern slope. Tlie prescrip
tive right they liave acquired has become indefeasi
ble and the defendants were not entitled to improve 
the tank so as to interrupt aud make impossible the 
exercise of the right of the defendants in the parti
cularmode they had adopted for many years. The, 
position inight have been different if the plaintiffs 
bad merely proved that they had appropriated the 
water of the tank for the statutory period and had 
failed to show that they had used a. definite means 
of access to reach the water; iij such a oontingency, 
•while the plaintiffs would have acquired a pre
scriptive right to use the water, they could not have 
claimed access to the tank by a particular path; they 
would have had no ground for complaint so long as 
the defendants allowed them reasonable facilities of 
approach to the tank. In the case before us, however, 
(I) (1873) 9 Oh. App. in, IH. (2) (1857) P  I,. I  Ex. 44.

170 , INDIAN LAW REPORTS. [VOL. XLIL
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the piaintife, as we have seen, stand in a position of 
imicli greater advantage; tbey bave acquired a right 
to reach the water by a definite path and also a right 
to use the water. We may add that the eoiidnct of 
the plaintiffs is really not qnite so niireasojiable as 
lias been characterised l)y the defendants. The access 
to the water of the tanlc by way of tha flight ot* new 
masonry steps ou the northern slope involves the nst» 
of a longer and more circiiltons way and what is nior(‘ 
important, a h>BS of privacy, to wliich ho mnch import
ance is attached by females in this country. Bat it is 
immaterial what motive animates the plaintitts, for, 
as Lord Halsbni'y, L. 0. said in Mayor o f  Bradford v. 
Pickless(l), no use of property which would be legal 
if due to a proper motive', can become illegal, because 
it is prompted by a motive which is improper or .eveu 
malicious. We are of opinion tiiat as the plaintiffs 
have acciuired a right, not merely to the nse of the 
water of the tank of the defendants bat also to have 
access to the water in a particular mode, tlie Court of 
first instance rightly decreed; the suit; and as that 
decree has been confirmed by the Subordinate Judge, 
this appeal must be dismissed with costs.

a. s. Appeal dismissed.

1814
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