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Tneome Taz—Exeewtor's liability to income tax—=Suit, maintainability of
for dedaration of non-liability ia tac—Collctor, jurisdictivw of, to
assess income tar—Income Taox Act (I of 1886)—Contract Act (I.X of
1872) 5, 72,

Tneome accruing to au executor under the witl of a testator is “ income’
as defined in 8. 3, clange (8) of the Income Tax Act, 1386,‘ aud is Hable to be
taxed under the Act.

It is the Collector’s duty to determive what persous are chavgeable
in respect of sources of income other than salaries and pensions, profits of
eompanies and interest on securities.

A suit brought by an execator of an estate fur o declaration that as
exceutor he was not liable to pay income tax in respect cf any income of
the estate and that the collector, in realizing the sums paid to him, acted
without jurisdiction, and for a.decree for the amount so paid with interest,
does nat lie,

Payment of income tax by the executor of an estate, under protest,
on the ground that as excoutor no tex was payable by hiw, may be regarded
as paid under coercion within the meaning of s, 72 of the Contract Act,

Kankeya Lal v. Naiional Bank of India, Ld. (1)referred to.

SecoxND appeal by A. H. Forbes, the plaintiff,
In the sait which gave rise to this appeal, the
plaintiff, Mr. A, H. Forbes, ag executor t0 the estate of

= Appeal from Appellate Decres, No. 1084 of 1912, against the decree
of T. {. Mukerjee, District Judge of Purneal, dated Feb. 26, 1912, con-
firming the decree of Sashi Bhusan Baperjee, Munslf of Purnesh, daten
July 14, 1911

(1) (1913) L L. R. 40 Calc. 598 ; L. R, 40 L. A, 56.
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the late Mr. A. T. Forbes, sued the Secretary of State
for India in Council for refund of Rs. 8l4-4-4 realized
from him by the Collector of Purneah as income tax
assessed under Act II of 1886 in respect of taxable
income uccruing to the estate. The plaintiff algo
claimed Rs, Y7-4-11 as compensation ab 12 per cent. per
annum in liew of interest.

So far back as 1891, the plaintiff as such executor
was assessed with income-tax, but the assessment was
cancelled by the Commissioner on the 29th April,
1892, on appeal preferred by the plaintiff, and the
Jommissioner’s ovder was upheld by the Board of
Revenue. In November, 1908, the plaintift was again
called upon by the Collector of Purneah to pay Rs. 286
and odd a3 incowe tax on taxable income weeruing in
respect of the said estate. The plauintiff filed an
objection, urging that the question as regards hig
liability as execubtor to pay the tax had already been
finally decided by a competent tribunal and could not
ba re-opened. The objection wus, however, disallowed.
There was an appeal to the Commissioner againgt that
order but with like result, and the tax assessed was
levied.

The Becretary of State for India in Couneil in
defence contended, snfer alic, that the suit was not
maintainable, that the order of the Comnissioner
exempting the plaintiff from income tax was incorrect
and based on an erroneous interpretation of law, and
that the Collector of Purneah and the Commissioner of
the Bhagalpur Division were not acting as Judicial
Officers when passing orders under Act IT of 1886.

The Munsif held the suil to be maintainable, bub
dismissed the suib, holding that the plaintiff was
liable to be assessed with income tax and that the orders
of the Collector and Commissioner were not judicial
orders,
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On appeal, the District Judge upheld the Munsif's
judgment. _
The plaintiff therenpon filed this Second Appeal.

Babw Mahendra Nath oy (with him Babu
Joyendra Nath Mullierji), for the appellunt. An
execntor is not personally lable: see Income Tax
Act, ss. 4,20, 21, 22,28, 33, A refund is allowed when
a testator dies in the midst of a year. Hven as a
trustee, he was not liable. The practice of the income-
tax office on this point is warranted by the Act and is
in my favour. From 1821 to 1912, the Board has never
realized. The Collector has no jurisdiction to assess
income tax. My client is therefore entitled to recover.

The executer may geb income not assessable.

Mr. 8. P. Sinha (with him Babuw Ram Chavarn
Mitra, the Senior Government Pleader,) for the re-
spondent.

[JENENS C.J. Do you wish to say anything on
s.397.]

Yes. The Collector hag jurisdiction to assess on
persons chargeable. The only remedy against his
action is appeal. If he assesses anything but income,
he acts beyond his jurisdiciion : see section 14. If
he assesses the person who derives income, he acts
properly. If he saysI assess A, though I believe B is
chargeable, it is not: Adflorney-General v. London
County Couneil (1), per Lord Macnaghten.

[JengiNs C.J. See Secretary of State for India
v. Fahamidannissa Begum (2)].

Section 39 is a bar to a suit. |
- [N.CuATTERIEA J. What do you say to Kamesh-
war Pershad v. The Chairman of the Bhabua Muni-

cipality (3)7]

(1) [1907] A.C. 131,185, (2) (1889) L L. R. 17 Cile 590.
h (3) (1900) T. L. R. 27 Cale, 849,
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There it was clearly without jurisdiction. The

words are, moreover, diffevent between the provisions
of the Income Tax Act and the Bengal Muanicipal
Act.
. The Collector shall determine who is chargeable
The civil courts have no jurisdiction to determine
this. That it is income is assumed in the plaint itsell:
goe section 49 of the Income Tax Act. The words.
are “aceraing to a person” and not “belonging to.”
The Act makes stringent provigions for finality of
revenue authorities. No provision of law is to be
presumed to be inequitable.

The argnment that the Collector has no jurisdiction
to find the person chargeable, Lut has jurisdiction
ouly as regavds the wount chargeable, finds no sup-
port from the Act. On the contravy, it is said the
Collector shafl determine what persons are charge-
able.

Babu Jogendra Nath Mukheryi, in reply.

JENKINS O. J. This is a suit brought by Mr. A, H.
Forbes who is described a8 executor to the estate of
the late A. J. Forbes, against the Secretary of State
for India in Council, and the prayer of the plainf is
for a declaration that, as executor to the estabe of the
late A. J. Forbes, the plaintiff iy not liable to pay
income tax in réspect of any income of the said estate
and that the said Collector, in realizing the sams paid
to him, dcted without jurisdiction, and for a decree for
the sum of Rs. 912-3-3 being the amount realized, with
interest.

" To succeed in this suit it is incmmbent on the
plaintiff to show that the payment had beon made by
him under coercion. It is unfortunate that there wag
no direct isstue on - that point. Nor has ourattention
been drawn to anyfinding of fact ag to this; but it
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muy be assumed for the purposes of this ease that
there was coercion within the meaning of Section 72 of
the Contract Act as interpreted by the Privy Council
case in Kanhaye Lal v. Nutional Bank of India,
Ld. (1). .
 What then is the ground on which this declaration
is songht? This has not besn made clear to us in the
cowrse of the argwment.

The case turns upon the Income Tax Act (II of
1886), which is described as“ An act for imposing a
tax on income devived from sources other than agri-
culture” The preamble is in these terms, “ Whereas
it isexpedient to impose a tax on income derived from
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sources other than agriculture; it is hereby enacted -

as follows.” Then there is a definition of income as
being income and profits accrning and arising or
received in British India, and includes, in the case of
a British subject within the dominions of a Prince or
State in India in alliance with ~Her Majesty, any
salary, annuity, pension or gratuity payable to that
subject by the Government or by a local authority
established in the exercise of the powers of the
Governor-General in Council in that behalf”” Chapter
IT of the Act deals with the liability to tax, and it
commences with section 4 which provides that sub-
ject to the exceptions mentioned in the next following
section, there shall be paid, in the year beginning with
the first day of April, 1886, and in each subsequent year,
to the credit of the Government of India, or as the
Governor-General in Council directs, in respect of the
sources of income specified in the first column of
the second schedule to this Aet, a tax at the rate
Speciﬁed in that behalf in the second column of that
schedule.” Section 5 provides for certain exceptions
and enacts that nothing in section 4 shall render

(1) (1913) L L.R. 40 Cale. 538 ; L. R. 40 L. A 36,
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liable to the tax the several sources of income there
indicated. Ttis nob suggested that the income with
which we are now concerned comes within any one
of those exceptions, But the argument woald appear
to be that though that which has been taxed ig
“encome’, still bacause the recipient s an executor
no tax is payauble. There is no provision in the Act
whieh authorises such a view. There is an exemption
provided in favour of those whose income does nof
reach a certain amount: bub apart from that there is
no personal exemption of which an execubor as such
conld take advantage. Chapter 11 morely deals with
the liability of the subject matter to tax. Chapter TIT
deals with assessment awd colleetion, the natural
sequel to the general liability imposed by Chapter 1T,
It deals with tncome under foar heads which corre-
spond with the four sources of income set forth in the
second schedule to the Act.  Thefivst source of income
is s-tlaries and pensions, second—DProfits of Companies,
third—Interest on Securities, and lonvth and last—
other gources of income. For the purpose of the argu-
ment before us it has been asgsumed that the income
with which we have to deal comes under the last of
these four heads. While it is provided with regard to
the first three classes of income that the tax shall be
deducted or be paid as expregsly indicated, the wider
class of incomes coming under clause D was not
capable of such simple treatment : and so we find it is
provided by section 14 that “ the Collector shall, from
time to time, determine what persons are chargeable
under Part IV, and the amount at which every person
s0 chargeable shall be assessed.” Apart from that
there is no indication within or without the Act of
the person who is chargeable in respect of ofher

- sources of income, and it will be noticed that it is the

Collector who shall. deterwine what persons are.
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chargeable in respect of these other sources of income.
It may be that there is a limitation placed npon the
Collector’s decision by the words of szction 15 which
clearly indicate, as common sense indeed wounld deter-
mine; that the person chargeable is the person to
whom the income accrues. All that appears very
simple and in this ease it bas been observed by the
Collector, who hus come fo the conclusion that the
subject matter with which he was dealing was income,
as admittedly it was and so was subject fo tax. He
further determined that the plaintiff, being the person
to whom the income accrued, was the person charge-
able under Part IV. In so determining he was
exercising a jurisdiction that was clearly vested in
him by the Act, and I cannot see how it can be said
that he purported to exercige a jurisdiction which he
did not possess and so did not make an assessment
under the Act.

It has been argued before us that sections 20 to 23
throw a flood of light on the case favourable to the
plaintiff. T fail to see it, They deal with a special
class of cases and principally of persons who by in-
capacity arising from some personal defect or non-
residence are unable to be approached and dealt with
dirvectly, and the sections provide that trustees,
guardians, committees, agenﬂs and so forth may. be
dealt with in their places. They further make a
special provision for receivers or managers in whom
no property vests and also the Court of- Wards, Admi-
nistrators-General and Official Trustees. But if it be
argued from this that it affords an indication that
income accruing to an execntor under the will of a
testator is not liable to be taxed, I am of opinion that
the argument has no value and no force. I have
indicated my views to the effect that this is income
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Act., I have also shown that the Collector hay deter-
wined that the plaintiff is a person charvgeable and
that in so doing he acted within the limit of his
jurisdiction. That bsing so, it appears fo be a case
whetre, nccording o section 39, it is right to say that
the suit does not lie. It has, therefore, been rvightly
dismissed by the lower Court, and we dismiss the
appeal with costs.

N, R. CuarrerJea J. 1 agree.

8. M. Appral dismissed.

CRIMINAL REVISION,

Betore Sharfuddin and Teunon JJ.

MANIPUR DEY
v.
BIDHU BHUSHAN SARKAR.*

Publin Nuiswnce—Unlawful obstruction to public way—Bund fide question of
title~Duty of Magisirate to determine the question—Criminal Pro-
cedure Code (Aet ¥ of 1398), 8. 133, 137,

Per Suanvopniy J. When n party, against whom an order under
s, 133 of the Criminal Procedure Code is contemplated, appears and roises
the gquestion that o pathway, alleged to have been unlawfully obateucted,
13 not a.prblic but  private one, the Magistrate shonld not only decide
whether it is public or private, but he should determine whether the claim
ie bond fide or a mere pretence setwp onky to oust the jarisdiction of the
Courk. 'X£ he finds that the claim s & mere pretence, he may proceed to
pass o final order 5 but if he finds that She claim, though not substantiated,
has been raised dond fide, ho showd stay hiy hand and rofer the pasty to
the Civil Cowt, and if the party does pot have recourse to such Cotirt

® Gnmnml Revision No. 595 of 1914, against the order of M. Sxmther :
Sessions Tudgs of Daces, dated March 13, 1914, ‘



