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[OW ABPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.]

Tnsolvency—Atrachment under mortguge decree anl ovder for sale of mort-
gaged property~—Vesting order under 8.7 of Fusolvenvy et (L1 & 12
Vict., ¢. 21), effect of—8ala after vesting order—=Sule by Oficiul Assig-
nee fo plaintif—Title of purchuser from Oificial Assigner a3 uguinat
Judgment-creditor purchasing at sale in erecution of his own deeree—
Natice.

An attachment in execution of a money-decreo on wnoctgage of Iaud,
followel by an order for sale of the interest of the judgment-debior dooy
nok create any charge on the land.

Sarkies v. Bundhoo Buge (1) veforred to.

An atbachment prevents sud avoids any private alienabion, hut does not
invalidate an alienation by vperation of law such ayg iy vffected by o vesting
order under the [ndian Tusolvency Act (11 & 12 Viet., e. 21) 5 and an order
for sale though it finds the partjes does not coufor litle,

Previous o the 8th September 1904 a colliery lensed to the judgnent.
debtors was attached under a mortgage decree by the respondents (jndg-
ment-creditors), and an order for sale on bth September wus wmade, but at
the request of the judgmant-debtors the sale was postponed wniil the 10th,
On 8tls September the judgment-debtors filed their petition in the Insolvenecy
Court in, Calentta and the nsual vesting order was made un the saae day,
On 12th Seplember the execution proceedings were stayed. After lssue of
notice, on the application of the vespoudents, to the Olicinl Assignee to
show cause why he should not bé substituted in the place of the jndgment.
débtors, the Subordinate Judge on 10th January 1905, finding that the
notice had been duly served, made the order for substitution sud fixed the
sale for 6th March 1903, ou which day the property was sold, and purchased -

® Present: Lorp Mourros, Lowp Parker, Sz Joux Epenr M‘ID‘
Mr. Amerr ALL ‘

(1) (1866) 1 N.-W. P, 172.
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by the respondents who in June were put into possession, Meanwhile on
23rd May 1905 the Official Assignee with leave from the Insolvency Court in
March 1908 sold the property to a purchaser, who on 24th June 1908 sold
it to the plaintiffs by whom on 16th July 1908 the present suit was brought
for possession of the colliery.

Held (veversing the decision of the High Conrt), that the notice calling
on the Official Assignes to show cause why he should not be substituted for
the judgment-debtors was not a proper notice under section 248 of the
Civil Procedure Code, 1882. A notice under that section should have called
oun him to show cause why the decree should not he executed agaiust him.
But assuming the notice to have been duly served (which was denied) the
sale was altogether irregular aud inoperative  The property having vested
in the Official Assignee it was wrong to allow the sale to proceed at all,
The jadgment-creditors had no charge ou the land, aud the Counrt could not
properly give them such a charge at the expense of the other creditors of
the insolvents. Inthe second place, no proper steps had been taken to
bring the Official Assignee before the Court aud obtain an ovder binding on
him, and accordingly he was not bound by anything wlich had been done.
In the third place, the judgment-debtors had, at the time of the sale, no
right, title or interest which could be sold to or vested in a purchaser, sud
consequenily the respundents acquired no title to the property.

Mallarjun v. Narhari (1) distinguisted.

No proper notice was served under section 248 of the Civil Procedure
Code, and the respundents had full notice, and were responsible for the
irregularitics of the procedure adopted.

APPEAL 98 of 1913 from a judgment and decree
(4th June 1912) of the High Court at Calcutta, which
reversed a judgment and decree (8th September 1909)
of the Oourt of the Subordinate Judge of Bardwan.

The plaintiffs were the appellants to His Majesty
in Council.

" The main question for determinafion in this appeal

was as to whether the title to certain leage-hold
interests in a colliery, together with its equipment,
engines, boilers, offices, ete, is in the appellants

who were purchasers from the Official Assignee of

Bengal, or in the respondents (defendants) who were

(1) (1900) 1. L. R. 25 Bom. 337 ;L. R 271 A, 216.
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pirchasers in execntion of a decree. 'The Subordinate
Judge gave a decree for the plajntifls.

The judgment appealed from (CHITTY and TRUNON
J3J.), where the facts of the case are sufficiently stated,
was as follows :—

Y On 1st December 1899, the defendants granted a pottah of coal lands
to Atal Nath' Ohatterji and Rajendra Nath Chattorji at an aunual jena of
Rs. 8,626-11-10 and a salami of Re. 4,001, The lessces were two of fowr
brothers, the others being Aghore Nath Chatterji and Clandra Nath
Chatterji. The £our brothers, who woers menhers of a joiut family, became
heavily indelfed to several creditors,  On 6th Decomber 1903, the present
defendants filed a sait against their lesseos for rent under the pottal and,
on 23rd June 1904, obtained a decree against them for Ry, 3,090-10-6 and
costs Rs. 350-7 annag.  The other two hrothers were also parties to that suit
as pro forma defendants.  On 13th July 1904, the defendants applied Fop
execution of their decrae hy attachment of the immovable propertics belong-
ing to the judgment-debtors The lease-hold property wus accordiugly
attached and Bth September 1904 was fixed for the sale,  On that day, the
judgment-debtors Nos, 1 and 2 applied for time to enable them fo raise
money by sule of tie attached property, aud the salo was accordingly
adjourned until 10th September. On the 8th Septembar, ell four hrothers
filed their piition in the Court for the Relict of Lusolvent Debtors at
Caleutta and, on the same day the Court made the naual vesting order
under section 7 of the Indiau Tnsolvent Aut, ‘On 30tk September 194,
the defendants applied to the Subordinate Judge of Burdwan to wubstitute
the Offieial Assignee in the place of the judgtent-deblors in the execution
proceedings under their deeree.  On 28rd November, notiee wus ordered to
issne to the Official Assignec to show cauge why be should not bu substi-
tuted in the place of the judgnicnt-debtors, and it was made refurnable on
22nd December 1904, On 10th January 1905 tho Subordinate Judge,
finding that Mr. Miller had been daly served with the notice, vrdered that
lie be substituted in the place of the judgment-dehtors, and 6th Marel 1905
was fixed for the sale ¢f the attached property. On that duy the property
wag sold and purchaged by the defondants, the decrec-holders, On 18th
April 1905, the sale was countirmed and on the 14th June 1905, an ovder
wag made for delivery of pssession to the defendants as purchasers and
they accordingly took possession under it. Meanwhile, ou the 23rd May
1905, the Official Assignee applied to the Tusolvency Court snd obtained an
order that he should be ab Liberty to sell either by public auction or private
contract to ths best purchasor the propertics of the insolvents including the
lease-hold: premises in guestion. He did not, as a matter of fact, sell at
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that time ; but, on the 24th March, 1908, he sold the premises now in qués.
tion to Hormusji Pestonji Banker alins Billimoria, a Parsi gentleman of
Asapsole. On the 24th June 1908, three months later, Banker sold the
property to the present plaintiffs. On 16th July 1908, this snit was
instituted to vecover possession of the property,

“The learn>d Subordinate Judge has decreed the plaintiffs’ suiv and the
defendants have appealed

“The first question iz one of fact—whether the notice for substitution
was duly served on the Official Assignee in the execution case, The Judge
says Ghat it is shown to have been served on a clerk of the Official Assignee
and, in the absence of evidence to show that this amounted to scrvice on
the Official Assignee or that the clerk had authority to receive it, he fiuds
that it was not properly served. This fuding appears to us to be entirely
against the evidence on the record. The clerk of the Official Assignee,
Lakhinarayan Dhar, states that he has been an Assistant in the Official
Assignee's office for 29 years. He'admits that the notice was served in that
office and that he signed acknowledging the receipt. He states that he
received the unotice on hehslf of the Official Assignee, and made over the
copy to Mr. Langer, the Head Assistant. " The Smell Cause Court Dbailiff
{who has been o bailiff for 30 yeors and who served the notice) says:that he
nas known Lakhinarayan Babu as the head-clerk or Bara Babu for 20 years
and that he served notices for the Official Assignee upon him 20 or 30
times, e states that he always served notices for Mr. A..T. Miller on
Lokhinarayan Dhar in this maouer. There can be o question on this
evidence that the notice was served iu the Official Assignee’s office in the
usual way. and, in the absence of any evidence to the contrary, we must
Jpresume that Lakhinacayan Dhoer was o person authorised to receive such
notices within the weaning of section 75 of. the Code of the Civil Procedure
of 1882. It would have baen simple fur the opposite party to have ealled
evidénce from the Official Assignee’s office to disprove tlis, had it been
incorrect. We therefore lold that the vutice for the substitution was duly
served on the Official Assignee.

“ The next question is what was the effect of the sale in execution as
agamst the O'ficial Assignee. It was argued for the defendants (i) that the
Official Assignee wag bound by the execution proceedings and by the sale
ahich took place as we have stated ; (i) that the lease-hold interest did not
vest in the Official Assignee because he did not take possession ; and (iif)
that the decres being one for rent, the decree holders were entitled to sell
the loage-hold interest of the insolvents aud to give & good title.

(i) With regard to the first question, it must be gonceded that the
order for substituting the Official Assignee in place of the Judgment.debto:s
in' the execution proceedings was mcouect v Bee the ‘oase of M»ller o
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Budhsingh Dudhuria (1), But the Official Assignee having been added aud
having taken no exception to the procedure, the sale must be regarded ar
having token place in bis prosence and as hinding wpon hiw. The fact
that a person who was nob the roprosentative of the judgment-debtors was
brought upan the record us sugh representative, would not afteot the validity
of the sale: see Malkarjun v. Narkari (2), The Official Assignee having
taken no steps to have that sale set asido in the mauner provided by law,
the sale must be taken to be good as against him.

“(ii). We cannot accept the second contention raised Dy the Jearned
pleader for the defendants thab the property hal not vested in the Official
Assignee, Itis troe that, in cases of lease-hold property, the Official
Assignee has the right to elect whelbior or not he will weeopt the property
under the vestivg order.  1f he does so, there ix no (question that his aceept-
ance relates hack to the dute of the vesting order: see dbdul Rozal: v.
Kernan (8)  That was the converse case and the question there was
whether the Official Assignee conld be wade Hoble for the rent of the lease-
hold property. 1t was held thnt inasmnch ay he had taken possession, he
must be regarded as having clected to bake over the property,  Heve, he
paid no rent, nor did he take actual possossion ; bat the property did vest
in him hy the vesting order, and, that he rogardul it ws having vested in
him is made plain by the application which he made to the Tuselvency
Court, on the 23rd May 1905, for leave to sell the property.  He conld not
gell it nnless it were vested in him,  That heing o, wo mnst® hold that the
sale was effective as againgt the Otficial Assignee and also ngaivat tho
plaintiffs who claim through him.  The plaintifls are, in fact, s o diloama,
If the property had not then vested in the Official Assignoe, it was sold
away before the Official Assignee acquived auy title to'it 5 i€ it hud vested
in him—and we think that it had—it was sold in lis presenve and the
sale was binding on him.”

The High Court held that it was unnecessary to
decide the 3rd point, and the appeal was allowed and

the suit dismissed with costs.

On this appeal,

. De Gruyther K. C.and 4. M. Dunne, for the appel-
lants, contended that they had established a good title

(1) (1890) L L. R. 18 Cale. 48.  (3) (1898) L L. R. 22 Bom. 617
(2) (1900) 1. L. K. 25 Bom. 337
CL.R.271L A 218,
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to the property in suit, The proceedings in execution
subsequent to the insolvency of the judgment-debtors,
and the sale of 6th March 1905 were without jurisdic-
tion, wltra vires, and invalid, and passed no title to the
respondents. The Insolvency Aet (11 & 12 Vict., ¢, 21)
section 7 under which the vesting order was made, was
veferred to. In Indiaan attachment of property and
an order to sell it did not affect the title of the Official
Assignee. Was it different where he had been made a
party ¢ It was snbmitted not. A judgment-creditor
bad, no priority over the Official Assignee in respect of
property attached by him prior to the vesting order:
Pensock v. Madan Gopal(1). The proper proceedings
to make the Official Assignee a party were not taken.
He was served with a notice to show cause why he
should not be substituted for fhe judgment-debtors in
the suit. 'The procedure for substituting one person
for another on the record was contained in chapter
XXI, sections 370, 372 of the Civil Procedure Code
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1882; chat section (372) upplied where the substi- -

tuted party represented the other, but there was no
provision for making the Official Assignee a defend-
ant in place of the judgment-debtors whom he did
not represent: see Miller v. Budh Singh Dhud-
huria (2). The Official Assignee represented rather
the interesty of the creditors, for the benefit of whom
the insolvent's estate was vested in him. Those
sections were not applicable in execution of decres:
Goodall v. Mussoorie Bank3). ‘Lhe sabstitution of
the Official Assignee would have no effect on the sale
what was ordered to be sold was the right, title
and interest of the judgment-debtors,and that was
not altered by the substitution ; the purchaser took
nothing us after the making of the vesting order the

(1) (1902) I. L R 29 Cale. 428, (2) (1890) L o R. 18,Cale. 43,
©(8)(1887) L L. R. 10 AlL 97..
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judgment-debtors had no interest that could be seld.
The position of the Official Assignec was shown by the
case of 1n re Hunt Monnet § Co : Ex parte Gamble v,
Bholagir Mangir(l) ; and section 49 of the Insolveney
Act was referved to. He could apply for stay of
execution and the word *“may” in that section meant
“ghall.” A uotice might have been served on Lim
under section 248 of the Code of Civil Procedure to
show cause why the decree should not he executed,
but he received no notice except for the substitution
of his name in place of the judgment-debtors which
was  wrong. Jitmand Ramanand v, Ramchand
Nandram(2) and Kristnaswamy Mudaliar v. Official
Assignee of Madras (3) which both Tollowed the
case of Peacock v. Madan Gopal(l); and also Civil
Procedure Code, 1882, sections 284, 287, 291 and 516
were referred to. The proclamation of sale only
referred to the right, title and interest of the judgment-
debtors; there was no power in the Court to make :
fresh order for sale of the Oflicial Assignec’s interests
and even if there was power to do it such an order was
not made.

B. Dulé, for the respoudents, contended that the
appellants had tried to make out au euntively new case.
The notice of the execution proceedings, the evidence
showed, was duly served on the Official Assignee under
sections 75, 91 and 92 of the Civil Procedure Code;
and the sale took place in hig presence : e répresented
the judgment-tlebtors nnder section 244 of the Civil
Procedure Code. It wag seftled law that where a
person has been made a party to execution proceedings.
his only remedy in such a case as thiy was under
section 244 ; that was a suit to sel agide the sale under
section 311, but that had to be done within a year

(1) (1864) 1 Bom. H. €. 251. (3) (1903) L L. R. 26 Mad. 673,
(2) (1905) I. L. R. 29 Bom, 405,  (4) (1902) L, L. R. 29 Calo, 428,
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after the sale. As to the notice to the Official Assignee
even if it were wrongly served, such ap irreguiarity
was a mabtter which could be dealt with in execution
of decree under section 244 of the Code. Reference
was made to Malkarjun v. Narhari(l), Prosunno
Kumar Sanyal v. Kali Das Sanyal(2) and Pusich-
anun Bundopadhya v. Rabia Bibud. It must be
presumed that the notice was duly served. Ag to notice
under section 248 of the Civil Procedure Code, refer-
ence was made to Bimola Sundaree Dassee v. Kalee
Kishen Mojoomdar (4). It was now too late to set
aside the sale. An applicition to do so was batved by
limitation under Article 12 of Schedule IT of the
Limitation Act, 1877,
De Gruyther K. C. replied.

The judgment of their Lordships was delivered by

Lorp PARKER. The action in which this appeal
arises is an action for the recovery of a leasehold
colliery. The plaintiffs (the present appellants)
~claimed ftitle to the property under the Official
Assignee in the insolvency of the lessees. The order
vesting the property in such Official Assignee was
made under the Insolvent Debtors (India) Act, 1848,
- on the 8th September 1904. At the date of this order,
the colliery had been attached in execution case
No. 803 of 1904, in which the Jlessees were the
judgment-debtors and the defendants (the present
respondents) were the judgment-créditors, and an
order had been obtained for the sale of the interest
therein of the judgment-debtors. Counsel for the
respondents admitted that attachment in execution of

(1) (1900) LL.R. 25 Bom. 337, 846: (3) (1890) LL.R. 17 Cale, 711,
L. R.27 L A, 216, 224. (4) (1874) 22 W. R. 6.

(2)(1892) I, L.R, 19 Calo, 683
L. R. 19 LA. 186.
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a money-decree followed by such an order for sale
does not confer on the judgment creditor any charge
on the land: see Sarkies v. Bandho Baee (1). An
attachment preventsand avoids any private alienation,
but does not invalidate an alienation by operation
of law such as is effected by a vesting order ahder
the Act of 1848, und an order for sale; though it binds
the parties, does not confer title.

It follows that under the order of the 8th Septem-
ber 1904, the property vested in the Official Assignee
free from any charge in favour of the judgment-
creditors. The Official Assignee in due course, by
order of the Court having jurisdiction in the insol-
vency, sold the property, and the appellants derive
title through the purchaser. Their title is thus
primd facie a good and valid title, but it is disputed
by the respondents under the following circam-
stances.

Oun the 12th September 1904, the Judge in the
execution proceedings stayed the sale therein directed
until further order. This was the proper and indeed
the only thing he could do, for the judgment-debtors
had no longer any interest which could be sold.
Further, if, as was no doubt the case, the judgment
debt was included in the schedule filed by the
insolvents under the Act, their Lordships arve of
opinion that he was bound to stay the sale under
section 49 of the Act. At any rate the execution
could not proceed until the Official Assignee had
been properly brought before the Court, and an orvder
binding on him had been obtained. Iu their Lord-
ships’ opinion this could only be done by obtaining
an order for the issue of, and by serving him with,
a notice under section 248 of the Civil Code of 1882,
which was the Code then in force. It was suggested

(1) (1866) L N.-W. P, 172,
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in argument that he might have been made a party
to the proceedings either under section 32 or under
section 372 of the Code, bub even if these sections are
applicable after final decree, as to which there ig
considerable doubt [see  Goodell v. Mussoorie
Bank, (131, no proceedings seem to have been taken
thereunder. What the judgment-creditors did was
this: they applied to the Judge in . the execution case
for an order, and on the 30th September 1904, and
again on the 3rd November, obtained an order for the
issue and service on the Official Assignee of a notice
calling upon him to show cause why he should not be
substituted in the suit for the judgment-debtors.
This was not a proper notice under the 248th section.
A notice under that section should have called upon
the Official Assignee to show cause why the decree
should not be executed against him. Had the Official
Assignee been served with such a notice, it is at least
probable that he would, as in their Lordships’ opinion
lie certainly could, have shewn good cause why the
decree should not be executed, the property having
under the Act and vesting order been transferred to
him for the benefit of the creditors of the insolvent
generally. It is possible that the notice might be
upheld as a preper notice preliminary to adding the
Official Assignee as a party under the 32nd section,
if that section were applicable. but in order to bind a
party added under the 32nd section, he has, after
being added, to be served with a summons to appear
and answer, and it is not suggested that any such
summons was served. Similarly, it is not suggested
that any order to carry on proceedings was obtaineds
under the 372nd section. ‘

Having obtained leave in that behalf, the respond-
ents proceeded to serve the notice in quesiion,.and

(1) (1887) L L. R. 10 AlL 97.
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their Lordships will assume that the notice was duly
served on the Official Assignee. The Official Assignee
took mno notice of it, possibly because he had no
objection to being substituted as a party.and expected
to be served with notice of any further application
against him. There is no evidence that he knew that
an order for sale had been already made. The time
fixed by the notice for cause to he shown having
expived, the respondents, without further votice to the
Official Assignee, applied for and obfained an order
not only substituting the Oflicial Assignee asa party
in the place of the judgmeni=debtors but directing the
sale to proceed. The sale accordivgly procecded.
There had to be a fresh sale proclamation by rveason of
the 291s6 section of the Code. Such proclamation is
not in evidence, but their Lovdships must presume in
default of evidence to the contrary that the property
offered for sale was the property ordered to be sold,
that is to say, the vight and interest of the judgment-
debtors in the collicry. At the sale the regpondents
(the judgment-creditors) having obtained leave to
bid, became the purchasers. The sale was confirmed
by the Court on the 8th April 1905, and on the 25th
April 190 the appellants obtained the usual certificate
which refers to the right, title, and interest of the
judgment-debtors as the property sold. Their Lord-
ships are of opinion that this sale was altogether
irregular and inoperative. In the first pluce the
property having passed to the Official Assignee it was.
wrong to allow the sale to proceed at all. The judg-
ment-creditors had no charge on the lund, and the

- Court could not properly give them such a charge at

the expense of the other creditors of the insolvents.
In the second place no proper steps had been taken:
to bring the Official Assignee hefore the Court and
obtain an order binding on him, and accordingly . he:
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was not bound by anything which was done. In the
third place the judgment-debtors had at the time of
the sale no right, title, or interest which could be sold
to or vested in a purchaser, and consequently the
respondents acquired no title to the property.

Their Lordships’ attention was called in this con-
nection to the case of Mualkarjun v. Narhari (1),
but in their opinion there is nothing in that case
which has any bearing upon the present appeal. As
laid down in Gopal Chunder Chatterje v. Guna-
moni Dast (2), « notice under section 248 of the Code
is necessary in order that the Court should obtain
jurisdiction to sell property by way of execution as
against the legal representative of a deceased judgment-

debtor. Inthe case of Malkarjun v. Narhari(l), such .

a notice had been served, and the Court had determin-
ed, as it had power to do for the purpose of the execu-
tion proceedings, that the party served with the notice
was in fact the legal representative. It had therefore
jurisdiction to sell, though the decision as to .who
was the legal representative was erroneous. There
being jurisdiction to sell, and the purchasers having
no notice of any irregularity, the sale held good
unless or until it were set aside by appropriate
proceedings for the purpose. The present case is of
a wholly different character. No proper notice was
served under the section, and the respondents had
full notice of, and indeed were responsible for, the
irregularities of the procedure adopted.

The respondents suggested that with regard to
certain machinery, which was included in the sale

of the colliery by the Official Assignee, and which
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was also sought to be recovered in this action, the -

statute of limitations was a good defence. This poins

(1) (1900)1. L: R. 25 Bom. 337 ;  (2) (1892) L L. R. 20 Cale. 370,

L R.271T A.216.
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does not appear to have been taken at uny time prior
to the hearing before their Lovdships’ Bowrd. Tt was
not one of the issues settled by the Coprt on the
action, nor did the respondents mention it among
their grounds of appeal from the decision of the
Subordinate Judge. Their Lordships consider that it
involves an inquiry as to the nature of the machinery
to which it is said to be applicable, and that it is
therefore too late to raise it.

Their Lordships will humbly advise His Majesty
that the appeal ought to be allowed and the decree
of the High Court of the 4th June 1912 sot aside with
costs, here and below, and that the judgment of the
Subordinate Judge of Burdwan of the 8th September
1909 ought to-be restored.

Appeal allowed.

Solicitors for the appellants: 1W. W, Box § Co.

Solicitors for the respondents : Barrow, Rogers &
Nevill.

J.V.W.



