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PRIVY COUNCIL.

BLIRAJ NOPANI
.
PURA SUNDARY DASKEE.

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.]

Vendor and Purchaser—Cowvgyance hy executor as bensficiol owner——Con-
siructivn of deed of sale— Inconsistency hetween recitals and operative
purt of desd—Omission v slate erpressly that he was conveying the
property sold in his capacily of ecccutor,

Held (reversing the appellate decision of the High Cour, aud restoring
that of the st Conrl), that-ou the comstrnetion of o deed of sale, aud on
the evidence in, and under the civcunmstanves of Lthe case, the title vested 1u
an exeentor passed 1o the appellants ander the deed, Ty which he together
with other vendors purported to convey “all bis cstate, vight, title, claim,
and demand whatseever” in the property sold, although e did not vsprossly
gtate therein that e was conveying the property in his capacity as execubor,
Tho plain legad interpretation of the dead should not be dllowed  to e alfected
by speentations as to what partioulnr rights existing in the variouws yendors
wore present to the mindy of some or all of the pavtivs o e conveyanee ot
the date of its exccution, The deed stated plainly that whatever vight or
title the vendors possessed was to go to anpport the eonveyance, and it ix
o yettled rule that the mesning of o deed is to b decided by the laogunge
nsed intorproted in o nabural sense,

AppEAL No. 99 of 1912 from a judgmont and deerce
(256h January 1910) of the High Court at Calcutba in
the appellate jurisdiction, reversed a judgment and
decree (15th February 1909) of the same Court in the
exercise of its ordinary orviginal civil jurisdiction.

The defendants were the appellants to Hiy Majesty
in Couneil.

The main question for determination in the present
appeal was whether the title vested in an executor

8 Present : Lowp Dowepin, Lorn Mourrow, Sk Jouy Ebug anp
MB. AMEER ALL :
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passed to the appellants under a conveyance executed
by him, by which he conveyed “all his estate, right,
title, claim and demand whatsoever,” without ex-
pressly stating therein that he was conveying the
property in his capacity as executor.

The facts ave fully stated in the report of the case
on appeal before the High Court (Sik LAWRENCE
JENKINS C. J. and WOODROFFE J.) which will be found
in I. L. R. 37 Cale. 362.

On this appeal,
Sir R. Finlay K. C. and B. Dubé, for the appellants,
contended that there was in the will no restriction on

the alienation of the property. The permission of the
High Court was not necessary; the executor was

mistaken in applying for it: see section 90 of the

Probate and Administration Act (V of 1881). The fact
that one of the vendors was an executor made no
difference to the transaction ; his failure to describe
himself as executor did not affect the sale: the case
of Preonath Kararv. Surja Coomar Goswami (1) was
referred to. In the construction of the deed of sale
there was mo ambiguity in the disposing part of the
deed as to what the vendors were selling; it was “all
the esfate, right, title, interest, claim and demand
whatsoever of the vendors unto and upon” the pro-
perty. That included, it was submitted, the right in
the property of Hemendranath as executor of the will
of Premchand Bysack. The property claimed was

alleged to be stridhian property which the respondent‘

inherited from her mother Katyani Dasi : see Mayne's
Hindu Law, 7th Edn. page 900, paragraph 632; but
she had failed to prove that her mother’s title to the
legacy in the will had been completed before her

(1) (1891) L. L. R. 19 Csle., 26,
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death by the assent of the executor to the legacy.
The respondent was not equitably entitled to the
relief claimed by her. In any case she was not en-
titled to recover her share of the house in dispute
without paying her portion of the mortgage debt, and
of the annuity discharged by the appellants. The
decision of the Original Court (STEPHEN J.) was, it
was contended, correct.

De Gruyther K. C.and A. M. Dunne, for the res-
pondent, contended that she had established against
the appellants her title to a moiety of the house and
premises in dispute; and that the conveyance of 12th
December 1900 did not pass or affect her right to the
said moiety, The deed did not purport to convey any
of the rights Hemendranath Bysack had as executor
to the appellants. The executorship had in fact come
to an end at the date of the deed ; and the deed itself
stated so. The deed of sale was executed 14 years
after the death of the testator; and according to the
statement in the petition for probate there were no
debts payable by the testator. On the facts Hemen-
dranath did not. retain the property in his hands as
executor. None of the three vendors, who purported
to convey the property, had any title in it: the con-
veyance absolutely denies the respondent’s title, and
could not therefore convey her rights and interests.
The vendors claimed title througle Katyani Dasi who
was a specific legatee, and the executor assented to
the legacy, and ‘therefore he had no title to this pro-
perty which he could convey, because, on assenting,
his title as executor was displace¢c and came to an
end. The Probate and Administration Act (V of 1881)
section 112 was referred to. [LORD-MoOULTON. That is
a question of fact, and should have been raised in the
Court of first instance]. The respondents were minors
at the time.
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Sir R. Finloy K. C., in veply. The point raised at
the end of the argument for the respondent was not
only not raised previously in the zuit, but was abso-
lutely inconsistent with the pleadings, where there
was no mention of 1it: nor was it suggested in the
grounds of appeal.

The judgment of their Lordships was delivered by

Lorp Mourton. Thiz is an appeal in a suit
brought by the respondent against the appellants for
a declaration of her title to an equal andivided half
part or share in a certain house and premises known
- as 8, Sobharam Bysack's Street, Caleutta, and for
recovery of the premises from the appellants, in
whose possession they were at the commencement of
the suit, with an inquiry as to mesne profits. The

facts of the case, so far as they are material. ave not

now in digpate, and are as follows :—

The house and premises oviginally belonged to
- Prem Oband Bysack, who died on the 13th June 1886,
leaving a will dated 25th October 1884. By his will

the said testator devised and bequeathed the said .

house and premises “to his daughter, Katyani Dasee,
and her heirs absolutely,” subject to two charges of
20 rupees per month, payable to two of his daughters-
in-law and their children as and for periods specified
in the will. He appointed ag executors Shambhoo
Nath Bysack (the husband of his,danghter Katyani
Dasee), and two of her sons, Hemendra Nath Bysack
and Ratanlal Bysack. On application for prc;bate of
this will, -the executors found that a caveat had been
entered by some of the relations of the deceased
testator, who alleged that the will was a forgery.
This led to a suit, where, after a prolonged inquiry

the Court, on the 16th May 1887, prononnced the will -
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to he genuine and granted probate of it, and diveeted
that the costs of the excceutors should be paid out of
the testator’s estate.

It would appear that the executors had no funds
in hand out of which they could meet the costs of
this litigation, and they thereflore mortgaged the prop-
erby for a sum of Re. 3,950 to Dwarka Nath Duté,
who had been their atborney in the probate suit, in
order to seeure the payment of his costs, which
amounted to Rg. 3,100, the balance, Rs. 350, being
treated as a loan to them. Katyani Dasee was made a
party to the mortgage bond apparently to pub on
record her wish that no portion of the estate should
be sold to defray these costs. The term ol the mort-
gage was 10 years.

Shambhoo Nath Bysack died in 1809, and Ratanlal
Bysack died in 1891, leaving his brother Hemendra
Nath Bysack sole surviving exceuwbor.  In 18901 Kubyani
Dasee also died, leaving five song and  two unmarvied
daughters, of which the respondent was one.

In 1900 the heirs of Dwarka Nath Dutt, who had
died in the meanwhile, instituted a suit agninst
Hemendra Nath Bysack us gole surviving exceutor
for sale of the property wnder their morbgage, and at
the same time the two annuitents brought suits
against him for arrears of their annuitics. To weot
these demands it was determined to sell the propoerty,
and accordingly by a dexd, dated the 126h of December
1900, the property was sold to tho appellant Bijraj
Nopani, one of the appellants, and Dowlatram, since
deceaged. The other appellants are sued as the execu-
tors of his last will and testament, one of them being
Biraj Nopani himself. It is on the interpretation of
this deed of conveyance that the quostion now in
issue depends, and in order to make clear the conten-
tions of the two parties it is necegsary to explain its
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form and to state how the dispute has arisen before
discussing the construction of the deed.

The deed is made between Hemendra Nath Bysack
and his two surviving brothers of the first part,
Baroda Sundary Dasee, one of the annuitants of the
second part, and Bijraj and Dowlatram of the third
part. It recites that the property originally belonged
to Prem Chand Bysack, that he devised it to his
daughter Kabyani Dasee and her heirs absolutely,
subject to a charge for annuities of Rs. 20 per month,
to Baroda Sundary Dasee and Sonamoni Dasee res-
pectively, and that he appointed Shambhoo Nath
Bysack, Hemendra Nath Bysack, and Ratanlal Bysack
executors of such will. Tt then recites the obtaining
of probate of the will after suit, It then recites the
death of Katyani Dasee on the 8th day of April 1891,
leaving five sons and three daughters, and the death
of two of the sons unmarried, and also the death of
Shambhoo Nath Bysack on 9th January 1899.

There next comes a recital that Hemendra Nath
Bysack on the 4th day of September 1900 obtained an
order whereby it was referred to the Registrar of the
High Court to enguire whether there wasany necessity
for the sale of the said house, and what provision
should be made to secure the payment of the legacies
mentioned in the said will out of the rents and profits
of the house. Itnext recites that—

“the said Hemendra Nath Bysack, the sole surviving executor of the seid

will, has since paid all the debts, liabilities, and legpeies mentioned in the
gaid will."”

Then follows a recital that Sonamoni Dagee has

filed 4 suit against the said Hemendra Nath Bysack
for, amongst other things, a declaration of her rights
under the said will, and that the vendors have taken
upon themselves the responsibility .of entering satis-
-faction in the said suit, as also of satislying the claims.
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of any of their sisters, and that therefore the petition
will not be proceeded with. There next comes a
recital that the vendors have agreed with the pur-
chasers that Rs. 10,000 shall remdin with the pur-
chasers as security for the annuity to Sonamoni Dasee,
and that the other annuitant has heen paid off by a
sum of Rs. 708 in full satisfaction of her claim againgt
the property.

Here the recitals terminate and the indenture goes
on to witness that the vendors have sold the property
to the purchasers for Rs. 35,000, of which Rs. 10,000
are to be retained by them as security as alforesaid.
The vendors grant, sell, and convey the property to
the purchasers in ordinary form together with “all
the estate right, title, interest, claim, and demand
whatsoever of the vendors unto and upon the said
messuage, land, bereditaments, and premises and every
part thereof, and also all deeds, papers, and writings
solely relating to the said premises or any part thereof
now in the custody of the vendors or which they can
procure without suit.”

Then follows a covenant in the following words :—

“The vendors do for themselves and himself, their and his heits and
representatives do, and each of them doth hereby covenant with the pur-
chasers, their heirs, representatives, anil assigns in manner following, that
is to say, that the vendors at the tiine of sealing and delivery of these
presents are lawfully, rightfully and absolutely possessed of and in the said
messuage, land, and hereditaments hereinbefore granted and conveyed as an
estate equivalent to fee simple in possessior, free fromencumbrances, and
that the vendors now huve in themselves full puwer and absolute right, title,
and authority Dby these presents t» grant and convey the said imessuage,
land, hereditaments, aod premises unto, and to the use and behoof of the
purchasers, their heirs, representatives and assigns from time to time.”

Fipally, there is a covenant to indemnify the
purchasers against any loss at the suit of the annuitant,
Sonamoni Dasee, or the three sisters (of whom the
respondent is one), which may be incurred by them
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by or by reason of the defect, if any, in the title of the
vendors to the property.

The appellants paid the purchase money and took
possession of the property under the conveyance, and
remained in possession until the 22ad June 1897, when
the respoudent brought the present suit, claiming that
she was entitled to one-~half share in the said house,
because as she and her sister Kanak Manjuri Dasee
were unmarried daughters they were éntitled to share
equally her property, inasmuch ay it was séridhan.
She claimed that she was not bound by the said sale.

The respondent’s claim to a moiety of Ler mother’s
stridhan i admitted to be good in law, so that the
only question in the suit is whether the conveyance
was valid, Tt is plain that at the date of this convey-
ance the property was still in the hands of the sole
sul'v'iving executor, Hemendra Nath Bysack, and
therefore he was competent as executor to sell it to
the appellants, who were bond fide purchasers for
value. Buot the respondent contends that although
Hemendra Nath Bysuck was in a position validly to
convey it to the appellants as such executor, and did
purport to convey it, he did not effectively do so,
because the deed shows that he intended only to
Gonvey a8 u beneficial owner of the property, being
under the impression that he and his two brothers,
the co-vendors, were beneficially entitled to it as heirs
to their motner, and being ignorant or forgetful of
the right of the sisters to inherit,in preference to
them. Itis on this ground alone that the High Court
decided in favour of the respondent, reversing the
decision of the Judge of the Court below, who had
held that Hemendra Nath Bysack had by the deed
conveyed all the right and litle he possessed in every
capacity, including that of sole surviving executor of
the will of Prem Chand Bysack
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Their Lordships are of opinion that the judgment
of the Judge of first instance was right and ought to
have been affirmed by the Court of Appeal. In the
first place the deed itself gives abundant evidence
that the position of Hemendra Nath Bysack as sole
surviving executor was viewed as material by the
parties to the conveyance, inasmuch as there are
careful recitals as to the original appointment of
execnfors and as to the death of his co-executors. Hisg
position as sole surviving executor could have no
bearing on the conveyance if it were not that it
affected, or might affeet, his title to convey. But even
in the absence of such direct evidence that the convey-
ance was by him in his capacity as executor as well
as beneficial owner (if and to the extent that he was
such owner), the deed makes it clear that all the
vendors convey all the title and right that they
possessed in the property,and that would undoubtedly
include the right and title which one of them possessed
as executor. That this would be the ordinary rule is
admitted by the Judges of the Court of Appeal, who
base their jundgment on what they consider to be
indications in the deed and in the conduct of the
parties that the intention was that only the beneficial
interest possessed by the vendors should be conveyed.
Their Lordships are of opinion that this would be to
contradict the deed itself; and, moreover, they are of
opinion that the matters referred to would not support
the conclusion drawn therefrom by the Judges of the
High Court even ifit was permissible to permit such
considerations to affect the interpretation of the deed.

If the deed be considered from the point of view
of the appellants who were the purchasers and who
were not otherwise concerned with the property or
its history, the transaction, as well as the deed which
carries it out, become perfectly clear and intelligible.
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The property was by the will charged with two
annuities, and in order that the eoxgeutor might
procure the funds necessary to pay the costs of past
litigation the property was under mortgage. This
mortgage was being called in and the sale was to
enable the mortgage money to he raised. The pur-
chasers naturally desived a clear title free from
entanglements. They therefore required that the
mortgage should be paid off and the annuitants settled
with or security given against their claims. For both
these purposes it was necessary that Hemendra Nath
Bysack as executor should be a party to the deed,
because the original mortgage was effected by him for
the purpose of securing the costs for which he was of
course liable, and on his discharging the indebtedness
as to costs he would become entitled to claim for the
same as against the estate including the house in
question. Moreover, it is abundantly clear from the
executor’s accounts and from all the facts appearing
in the record that the house still formed part of the
undivided estate and that therefore he would be liable
to pay the annuitants the amount of their annuities
from time to time, as he had been doing for years
past. The purchasers would not be likely to trouble
themselves as to the question of whether or not the
property would ultimately go to the sons or daughters,
but would take care that all the persons in whom title

could in any wise exist should join in the conveyance,

and that they should be guaranteed against claims
from those who did not do so. This is what the deed
shows to have heen done, and it would be entirely
contrary to settled principles of law as well as most
unjust to bond fide purchasers if the Courts were to
allow its plain legal interpretation to be affected by
speculations as to what particular rights existing in

the various vendors were present to the minds of some
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or all of the partios to the conveyuance ab the date of
its execution. Tha deed states plainly that whatever
right or title the vendors pugsess i to go o support
the conveyance, and it is a setbled rule that the mean-
ing of a deed iy to be decided by the languagensed in-
terpreted in its natural sense. From this wholesome
rale their Lordships see no reagon for deparbing in the
present case.

Their Lordships will thevelore humbly advise His
Majesty that this appeal showld be allowed and that
the judgment of the Court of Appeal should be set
agide, with costy, and the judgment of the Judge of
first instance rvestored.  Tho respondents will pay
the costs of this appeal.

Appeal allowed,

Bolicitors for the appellants: Bavrow. Bogers §
Nevill.

Solicitors for the respondent o Bwrton, Yeales &
Hart.
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