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Before JenJdns 0, ,̂  ̂and Woodrofe J.

ABDULLAH HOSSEIK OHOWBHUHY ^
V. 5-

ADMINISTRATOR-G-ENERAL o f  BENGAL.*

heme to appeal to Privy Council—■■•î ppUcatiai—Civil Procedure Onde 
(Aoi V of 1908) s. 110—Computation o f time—Limitation Aoi (IX  
o f 1808} s. 12̂  whether ultra vires—‘Legidatvoe jjotcers of the 
Governor-Qeneral in Council— Order in Council, 1838— Govemmeni 
o f India i d ,  1858 (21 S 22 VicL a. 106) s. Qi—Indian CoiinciU Act,
1861 (34 & 2S VieL c. 67)--Leiters Patent 1885 ss. 44.

SectioQ 12 of the Limitafciou Act o f 1908 applies to applications for 
leave to appeal to His Majesty in Council.

Seotioa 12, sub-cl. (^) which enacts that “ in cotupuUag the period of 
limitatioa prescribed for an application for leave to appeal . . .  the time 
requisite for obtaining a copy of the decree . . . appealed from . . ■ 
shall be excluded” was within the legislative powers of the G-overnor- 
General iu Council, not being in contravention of section 64 of the Govern
ment of India Act 1858, and is not ultra vires.

Ectstern. Mortgage ami Agency Oompany  ̂ Limited v. Purna Chandra 
Sarbaffna (\% Lahshmman^, Peri/asam* (2), Awhrson v. Periasami (3),
In re 8ita Mam Kesho (4), Thural Bajah y. Jainilabdeen Rotvthan (6),
Moroha Ramchandra v. Ghanaskam Nilkant Nadkarni (6), Motiehmd v.
Gmga Parshad Singh (7) referred to.

Application by the plaintiff, Abdullah Hosseia 
Chowdhury, for leave to appeal to. His Majesty in 
Council from the judgment of Ooxe and Ray JJ. (8).

 ̂ Application for leave to appeal to His Majesty in Council, No, 85 op 
1913.

(1) (1912) I. L. B. 39 Oalc. 510. (6) (1895) I. L. R. 18 Mad. 481
(2) (1887) I. L. R. 10 Mad. 373. (6) (1894) I. L, R. 19 Bora. 301
(3) (1891) I. L. R. 15 Mad. 16^. (7) (1901) I. L. S. 24. AU. 174 ;
(4) (1892) I. L E. 15 All 14. L. E. 29 L A. 40, 42.

(8) (1913) I.L. E. 41 Calc. 148.



1014 I t  was conceded fcliat if; the application wa« within 
, time a cei’tificafce should isHue, The only question

HossriiN was whether the applicatioii was within time. By an 
OuouajHuuv Council, dated the ,10th April .1858, it was
Aminw- declared “ that from and after the (ilst day of Decoiiiber

(lEmALOK next, no appeal to Her Majasty, her heirs and sucoed-
BiswfAL. Coiincii, shall be allowed by any of Her

Majesty’8 Sapreme Oocirt ,̂ oC JiKlicafcnro a,t Fort
W illiam in B e n g a l ....................luileHs the petition,
for that purpose be presented within, six calendar 
months from, the day of the date oS; the jndgnient, 
decree or decretal order complained of:, and unless the 
value of the mattej* in dispute shall amoimt to the 
sum of ten thousand Company’s rupees ut least 

. . . See Salford and Wheeler’s Privy Oovincll 
Practice, p. 491.

By section 12, sub. cl. (.2) of the Limitation Act of 
1908 it was provided that “  in compiitin.g the period of
limitation prescribed f o r ................... an application
for leave to appeal . . . .  the tinifs requisite for 
obtaining a copy of the decree . . . .  appealed 
from . . . shall be excluded.”

The petition for leave was presented more tiiaa six 
calendar months from tlie date of tlio decree, but if in 
computing the period of limitation, the time reciaisite 
for obtaining a copy of the decree was ex(duded, the 
application was within time. The (lucstion was, 
should such time be excluded in co.mpnting the period 
of limitation and'resolved itself into the considerEition 
of whether section 12, sub. cl. (8) of the Limitation 
Act of 1908 as set olit*-'above was having
regard to the-declaration contained in the Order ill 
Council of 1838.

B a b u ' Gunada Gharan Sen, tov the pet.it|0ii^rj 
applied for leave to appeal to His Majesty in CouiicU.
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M r. B . Chakravarti (-with him Bobu Upendra Lai 19H 
E oy  and Bahu Bhupendra Chandra Gibha), for tlie ab^,ah 
opposite party. The application for leave is out of  ̂Ho,ssein 
time and ought to be refused. Sections 5 and 12 of 
the Limitation Act 1908. which purport to extend the d̂minis-TBATOR.
time during which such an application must be gesebalop 

' inade, are to that extent ultra vires : See Safford and 
Wheeler s Privy Council Practice, pp. 465-466, p. 476 
note (s). The order in Council of the 10th April 1838 
is definite iu its prohibition, The provisions of the 
Order in Council of 1838 were revived and confirmed 
by section 64 of the Governnient of India Act, 1858 
{21 and 22 Viet., c. 106)-.and by section 22 of the 
Indian Councils Act. 1861, (24 & 25 Viet., c. 67), it 
it was provided that “  the Gdvernor-G-eneral in Council 
shall not have the power of making any laws or 
regulations which shall repeal or in a ay way affect 
. . . . . any of the provisions of 21 & 22 Viet., 
c. 106, entitled An Act fox the Better G-overnment of 
India . . . .  ” , Of. - Ilbert’s Government of India,
2n^ edition, p .199. It follows that sections 5 and 12 
ot -the Limitation Act (which was passed by the 
Governor-General in Council) are ultra vires so far as 
they are in cojiflict with the order in Council of 
1838. It caiinot be said that the prohibition is an 
interference with the pi’ei’bgative o f ' the Crown, to 
receive any petition. Thê  order prohibits the pre
sentation of an application to the High Court for 
leave to ajppeal to His Majesty in Qouncil—it leaves 
fliis Majesty in Council unfettered- This distinc- 
tioli is recognised in section It2‘ of the Code of Civil 
Procedure. •

“ The Indian .Legislature has powers expressly 
limited by the Act of the Imperial Parliament which 
created it, and it can, of course, do nothing beyond, the 

,liinits which. circunisGribe, these powers: T:^e ûe&n,̂

YOL/'-XLIL] CALCUTTA'.SERIES. '



1914 V. Biirah  (1). The very polnfc ijivolved in this matter 
AbduiIak raised in Gajadhur Per shad v. The Widows 

H o s s e in  of Imam Ali Beg (2). Under the Limitation Act of 
LHowi)mm\ witliiii which the application for leave

x\dmini8- tQ appeal to the Pdvy Ooiuicil, had to be made was 
GicysKAL OF «ix moiiths from the decree: Moroha BamcJmidra v, 

Brkoal. G-hanasham Nilkant Nadkarni (3), lu  ths matter o f 
petition of Sita Earn Kesko (4), Jawahir Lai v. Narain 
Das (5). The following? authorities were also referred 
to : Kirkland v. Modee Pestonjee Khoorsedjm (O), The 
East xndia Gompan}/ v. Syed Ally ("0> In the matter of 
the petition of Feda Hossein (8), Alter Gaiifman v. 
Governmeni o f Bombay (9). It is clear from the 
authorities that section 5 of the Limitation Act of 1877 
does not apply to applicatiooH for leave to appeal to the 
Privy Council. The decision in Eastern Mortgage 
Agency Go. Ld. v. Pwrua Chandra 8arbagna (10,) 
which was under section 12 of the Jjimitjitioii Act of 
1908, cannot be taken m binding, as tlio present argu
ment was not advanced or considered in. tliat case, 
There is no reason why the time requisite for obtain
ing a copy of the decree should i)e excluded, us it is 

. not necessary to :file a copy of the judgmeiit of the 
High Court at the time of presenting tlie petition. It 
is true it has been the practice to ex(dude such, time, in 
computing the period of lim itation; but tlie present 
objection lias never before been urged and the matter 
is one of first impression. The amendmejits intro
duced in sections 5 and 12 by the Limit'.atioii Act of
1908 have given rise to the present queBtion. fie ld 's  
Regulations of the Bengal Code p. 139, and Motley’s 
Digest, Vol. I,, p. CXXXY, were also referred to.

(1) (1878) L, R. 5 I. A 178,19B. (fl) (IB43) S Moo. I. A. 220.
• (2) (1875) 15 B. L. R. 22!. (7) (1827) 7 Um. B, L A. 055.
(3) fl894) 1. L. H. 19 Bom. ‘M l. (8) (1876) I. I., II, 1 Giilo,
(4) (1892) k  L. R. 15 All. 14. (<)} (1894) i. L. l l  18 Bom. 636.
(f>) (1878) I. L. li . 1 Ail. m .  ('.(I) (1912) L L. R. S9 Calo. 810.
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Bobu Gunada Charan Sen, for the petitioner. The 
Indian Legislature was entirely competent to pass abdullah 
section 12, snb-section (2) of tlie Limitation Act of 1908.
The legislative powers of the Indian Legislature are 
defined by section 22 of the Indian Councils Act, 1861 Admikis-

TRATOR-
(24 & 25 Yict., c. 67). It is true that one of the General of 
exceptions provided by that sect’on is the Grovernment 
of India Act 1858 (21 & 22 Yict., c. 106). But that 
exception does not operate to affect the matter in 
issue in the present application. The object of the 
Grovernmenfc of India Act 1858, as appears from the 
title, the preamble and the various provisions of the 
Act, was to regulate the administrative government 
of India and not to regulate the procedure of the 
Courts. The object was in particular to provide 
for the transfer of the government of this country 
from the East India Company to the Grown and to 
make the necessary administrative changes for that 
purpose. Section 6i refers to the Charter granted to 
the East India Company and the executive and 
administrative government of India and does not 
purport to fetter the absolute right of the Indian 
Legislature to pass any Act relating to the admini
stration of Justice, or the procedure of the Courts.
The matter is placed beyond doubt by section 11 of 
the Charter Act of 1861 (24 & 25 Yict., c. 104) which 
was passed in the same year as the Indian Councils 
Act which authorised the establishment of the High 
Courts in India and defined their Jurisdiction. By 
section II “ all provisions then in force in India 
of Acts ot Parliament, or of any orders of Her Majesty
in Council o r ...............shall be taken to be applica?
ble to the said H igh Courts . . . .  so far as m a j^ e  
consistent with the provisions of this Act and the 
Letters Patent to be issued in pursuance thereof, 

î ,and subject to the legislative powers in relation to
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1̂ 14 tlie matters aforesaid of tlie Governor-General of 
Ab^lu India in OounciL” See also section 9. The Letters 
H o ssein  Patent of the Calcutta High Court issued in 1865 

CHowDHuni parsuance of the Charter Act, by section 39 provides
A d m i ’n is - for appeals to the Privy Ooancil and by section 44
T R A T O B - "

G e n e r a l  Of provides that “ all the provisions of these Our 
B e n g a l . Letters Patent are subject to the legislative powers 

of the Governor-General in Council.” Notwithstand
ing the Order ia Council of 1838 variations have
been introduced in respect of cases falling within the
second clause of section 110 of the Code of Civil 
Procedure. This has presninably been done by virtue 
of the authoricy of the Charter Act 1861.

[ J e n k i n s  C .J .  What is the history of Art. 179 
of the Limitation Act of 1908 ?]

The provision originally appeared in the Privy 
Council Appeals Act (V I of 1874): section 8 was as 
follows: “ Such application must ordinarily be made 
within six months from the date of such decree. 
But if that period expires when the Court is closed, 
the application m ay‘ be made on the day that the 
Court re-opens.” This Act was repealed by the Code 
(Act X  of 1877): bat section 599 of the Code  ̂ of 1877 
reproduced that provision Section 599 was
repealed by the Limitation Act (X V  of 1877), but the 
same period of limitation namely, six months from the 
date of tlie decree appealed against, is prescribed by 
Art. 177 of the Limitaiion Act oE 1877— and the same 
period is prescribed by Art 179 of the Limitation Acc 
of- 1908. It is to be observed if section 12 of the 
Limitation Act of 1908 be ultra vires, so must sec
tion 8 of the Privy Councils Act of 1874 have been 
ultra vires. I rely on Eastern Mortgage ^ Agency 
Co., Ld. V . Purn'i Chandra Sarhagna (1) which 
was a decision under section 12 of tlie Limitation 

0 )  (1912) I. L. R. 39 Calc. 510.
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Act of 1908. Altihougii the point involved in the 
present application was raised in argument in Gaja- abdulmh
dliur Per shad v. The Widows o f Bmam AH Beg (1), Hossein.

' CHtnVDHDRi
no decision was come to. The case tiirned on a m.
question of irregularity. The other authorities cited 
by the opposite party were decisions - under the Liml- General -oj 
tation Act of 1877 and hence inapplicable. BENaAi.

ifr . Ghakravarti, in reply.
Cur. adv. vuii,

Jenkins C. J. This is an application by one who 
desires to appeal to His Majesty in Council for a certi
ficate that as regards amount or value and nature the 
case fulfils the requirements of section 110 of the 
Civil Procedure Code.

It is conceded that if the application is within 
time a certificate oaght to issue : it is however con
tended that the appeal is not within the period of six 
calendar months prescribed by the Order in Council 
of 1838. To this it is answered that the application 
is wifchin six months from the date of the decree 
appealed from, if, in computing the period of limita^ 
tion the time requisite for obtaining a copy of the 
decree is excluded. ■ ■

The Ordeu in Conncil does not expressly allow 
this'exclusion; -but the Limitation Act of 1908-, section 
12, purports fco direct it. The question for our decision 
is whether it was within the competence of the IiKlian 
Legislature to. enact ttiis provision. The Governor- 
(jeneral in Council has- power at legislative meetings' 
to make laws for all Courts within British India subject 
to certain exceptions, and among them is this that he 
feannot make any law repealing or afecting any prp  ̂
vision of the Government of India Act 1858. {8ee the 
Ihflian Councils Act 24 & 25 Yict.; c. 67, s. 22.)

VOL. X L li.] .OALC0TTA SEMES. '4̂1
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1914 Secfcioii 64 of the Govemmeii(i of Iiulla Acfc, 1858, 
ABomlAH that all. Acts and provisioiis now in force
Hosbein ander Ohai'fcei* or otlierwlse concernitiff India Bhall

Ohow dhcjry  , . , , . . „
subject to th,e provisions oi tins Act coiitiniie in force

Adminis- and be constraed as i’eferrin^- to the Bocrotary ol: Btate
'I'BATOft- _ ^

G e n e r a l  of in Council in the place ol the said Company a,nd the
Court of Directors and Court of Proprietors tlioreof. 

J e n k in h O .j . Therefore, it is contended, section 12 of the Limi
tation Act BO far as it relates to an application for 
leave to appeal to His Majesty in OouiKJii was beyond 
the powers of the Indian. Legishitnre.

This section is not the iirst !n.stance in wli iciithe 
Indian. Legislature lias made provisions wldch purport 
to modify Lhe absolute terms of the order oC 18B8. 
Thus by the Privy Counci I Appeals Act, 1874, it was 
provided that applications l>y any o.ne desiring to 
appeal to Her Majesty in Council mast onllnarily 
he made within six mouths from the (hit(̂  of the 
decree; but if that period expired when the Court 
was closed the application migh t be made on tlie day 
the Court re-opened (see section 8). The Bill which 
afterwards became this Act is Kiiid to have been sub- 
mitted to and approved by the Judicial Committee 

note in Whitley Stoke’s Anglo-Iiidiati Co(hiS, Vol. 
II, page 435).

I have looked farther into th;is, and foun,d a stace- 
ment by Mr. Arthur Hobliouse, as he then, was, which 
fully bears out this note. Addressing tiie (ioveriior- 
General’s Council he said, “ the Bili was now pu,t into 
a shape which was acceptable to the Judicial Com
mittee of the Privy Council. The Secretary of State 
had been in correspondence with the Judicial Com- 
mittee at our desire and they had approved of the Bill 
as it stood.” ^

This provision was repeated in the Codes of 1877 
and 1882 {see section. 599), and though the section ?
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the Code of 1882 was repealed in 1888 that was not, as 1914
I understand, by reason of any doubt as to the com- ab̂ ah
petence of the Indian Legislature. Hosbbin

By the Limitation Act of 1877 it was provided that 
an application for the admission of an appeal to Her TBATOB-
Majesty in Council should be presented within six General of 

months from the date of the decree appealed against 
(Article 177). J e n k in s  CJ.

Though an opinion was once expressed that this 
provision was repealed by the Code ol 1882, Faml- 
un-nissa v. Mulo (1) no doabt seems ever to have been 
entertained as to the power of the Indian Legislature 
to deal with this subject: Lakshmanan v. Peryasami 
(2), Anderson v. Periasami (3), In re Sita Bam  
Kesho (4), Thurai Bajah  v, Jainilabdeen Bowthan 
(5), Moroba Bamchandra v. Ghanasham Nilkant 
Nadharni (6). Prior to 1874 the more general view 
in this Court seems to have been that when the time 
for appealing expired in vacation the petition could 
not be presented on the day the Court re-opened 
\Tamvaco v. Skinner (7)]. But I find that it has 
now become the established practice to receive an 
application made on the day the Court re-opens though 
beyond the prescribed six months, and this has been 
in reliance on section 8 of the Privy Council Appeals 
Act 1874 and of tlie provisions that have taken its 
place in the -Code and the Limitation Acts.

It m true that neither the 2nd clause of section 5 
n-oi' the 2nd para, of section 12 of the Limitation Act 
of 1877 has been applied to an application for leave 
to appeal to His Majesty in Council, but that is 
because an application for that purpose did not come

(1) (1834) I. L. R. 6 A ll 250. (4) (1892) I. L, R. 15 All 14.
(2) (1837) I. L. S. 10 Mad. 373. (5) (1895) I. L. B 3 8 Mad. 484.
(3) (1891) I. L R. 15 Mad. 169. (6) (1894) I. L. R. 19 Bom. 301.

' (7) (1867) I. B: L. R. (0. C.) 39.
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1914 -witliin. fc'he terms of eifctiei* section. The Limitation,
AbotiI ah 1908 has l)6en, extended to vSiicH an appUcatviou.
Ĥossein I do not rely on the decisioti in Edskwn Mortgage

and Agency Co., 'Ld. v. Pn,ma Glumdra S^arhagnd (1), 
AriMiNis, showing’ that thiK exten.sion was valid as tho objec-

&ES15BAL̂■)F tioti to the p;rwors of tb,0 Indisin Lc'^islatnro was not
advancecl in that caso. Tliis is the first o(!casion on 

vJenkins c.j. which the poi nt has hcon. taken. Bnt if section <S of 
the Privy Oonncil Act of 1874 was witliin tho coni- 
potence of the Indian Legisiatnre, I think s '̂ction 12 
of tlic Limitation Act of 1908 mnst (M|na,lly have been 
within its powei'S. And I have sliown that tliero is 
strong reason for thinking tliat section 8 was valid 
legislation.

The Cont't's'powej* to deal, witli a,pplications for 
leave to appeal rests primarily on cla,nse of the 
Letters Patent, which ordains tha.t any pcn'son may 
ax>pea1 to the Privy Oonncil in the cases there men
tionedBixbjecfc always to siudi roles arid orders 'as 
life now in force or may from time to time be made 
respecting appeals to Ourselves in ‘Ooinlcil from the 
Courts oi the said Presid.oncy ; except so far as the 
salid existing rules and orders are hereby varied and 
subject also to such farther 'rnles and orderfl as We 
inay with the advice of Oixr Privy Oonncil hereafter 
make in that behalf.”

Clause 44 of the Letters Patent is in these terms s— 
“ And We do further ordain and declare that all the 
provisions of these^Our Letters Pateni. are subject to 
the legislative powers of th,e (lovernor-Genoral in 
Council, exercised at meetings for the purpose ot 
making laws and regulations, and may
be in all respects amended and altered thereby.”

Apart from section 64 of the Government of India 
Act 1858 there would seem to bo no bar to, the 

<1) <l912) I. L.B . 39 Galc. 510, '
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legislation under consideration. Even if it be tliai I9ii 
legislation regarding the adniLssioii of appeals affects 
the prerogatiYe of the Crown [see Moti Ghand v. Gan- Ĥossein 
ga Parshad Singh (1)], still it would not be deemed 
invalid by reason of that only though siibject to the 
power of disallowance by the Crown. Nor do I think eENERM. of 
the enactment of section 12 of the Limitation Act,
1908, so far as it relates to applications for leave to Jenkixs C.j. 

appeal to His Majesty in Council, is ;forbidden by 
section 64 of tlie Government of India Act, 1858. The 
whole section must be read, and it “ must be borne 
in mind that it is a part of an Act dealing with the 
transfer to the Grown of the Qovernment of India.

The conclusiou then to which I , come is that 
section 12 of the Limitation Act of 1908 was within 
the legislative powers of the Crovernment of India, and 
that the present application is within time. A certi. 
ticate, must, therefore, issue that as regards amount or 
value and nature the case fulfils the requirements of 
section 110 of the Code.

The respondent must bear the costs of this appli
cation.

WOODEOFFE J. I agree.

J. c. Certificate granted,
‘ (1) (1901) I. L. B. U  All. 174 ; L. B. 29 I. A. iO, 42.
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