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CRIMINAL REFERENCE.

Before Sharfuddin and Goxe Jo.

ABHAYBSWARI DEBI

V.

KISHORI MOHAN BANERJEE *

Complahit—Personal jyi'esentaimi of complaint—Complaint of defamation 
presented hy alleged agent of pardmashin hut not signed hy her—Pomer 
of attorney not filed in Court—Necessity of emtninafion of complainant 
before ieg-ue of proeess Examination of pardmashin on commission— 
Crimiml Procedure Code {Act V of 1898\ ss.ISS, 200̂  BOS—'"At once''

The words “ at cnce” in s. 200 of the Oriminul Procedure Code clearly 
indicate that a uomplaint must ordinarily be presented in person : otlierwise 
a Magistrate sliould be very Iqatli to take cognisance’ and should 
not'accept a complaint, viot signed by tbe alleged complainant, aud not 
preferred by a person duly autiiorized to institute the specific complaint.

No process can be issued against the accused, either by the Magistrate 
first taking’ cognisance, or by tiie Magistrate to whom tlie case is transferred  ̂
unless and uiitil the Magistrate issuing it lias first examined the com­
plainant, and this course is the more necessary in the case of a _pardaraas?ti« 
to enable the Magistrate to satisfy himself tliat the complaint Is really her 
action.

When !x pardmashin makes a cpmplaint, the Magistrate may tak<3 
cognisance, i£ satisfied that; it is really her complaint, by whatever means 
it reaches him.

Wiien it is presented on her behalf, the Magistrate may, under s. 503 
of the Code, issue a commission for the examination required by s. 200. 
Section 503 is very wide” in its termss, and refers not only |o an 
inquiry or trial but to any other proceeding, and authorises the examination 
of any “ witness ” , which includes a complainant.

* Criminal Beference, No. 1 of 19U, by E. D, Chatterjee, 4th Presidency 
Magietrate, Calcutta, dated March 25,1914.
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Where a written coiiiplaitit o£ defamation was presented by an 
alleged agent on behalf o f  a pardanaihin^ but it was not sipjnetJ by her, 
nor was any power of attorney filed before the Magistrate, and he issued 
process without examining the complainant :

H eW ,  that fie liad no pow er to  issue process in sncji a case.

THEB.E appeared ui a weekly aewspaper called the 
“ Indian Empire, ” printed and published in tlie town 
of Calcutta, a series of aitieles reflecting on the 
management) of the Bijni Kaj under the present Rani, 
AWiayeswarl Debi, who resided in the Gloalpara 
district in Assam. On the 6th November 191S, one 
Bhuban Mohan Chatterjee, Assistant Superintendent 
of. the Bijni estate, presented a complaint before the 
Chief Presidency Magistrate, purporting to be made 
on behalf of the Rani, and as her constituted agent, 
against Kishori Mbhau Bauerjee and otltei*s, the editor 
and the printer of the .said newspaper, charging them 
with defamation, under s. 500 of the Penal Code. The 
petition of complaint was .signed by Bhuban but 
not the iicmi, and ito power of attorney was filed in 
Court. The Magistrate issued process, without examin­
ing the lady, and transferred the case thereafter to the 
Second Presid.ency Magistrate who examined several 
prosecution witnesses, but refused to issue a com­
mission for her examination. On application by her 
to the High Court, the case was transferred to the 
Chief Pre.sidency Magistrate who sent it to Babu 
R. D. Chatterjee for disposal.

On the 24th March 1914, when the case was called 
on for hearing, the counsel for the accused objected 
to the trial proceeding on the ground that, under 
s. 198 of the Criminal Procedure Code, a complaint 
by the Rani was necessary, and that there was nothing 

-to show that the petitioii presented by Bhuban was 
her complaint, there being no power of attorney on 
the recoitl. The Magistrate thereupon referred the
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case, uiider s. 482 of the Code, to the High Court, 
tTtn’Ough the fiegistrar, in the following terms i—

“  Under section 432, Criminal Procedure Code, I beg to refer tlie follow­
ing point of law to you for sabmission to the Hon’ble Judges of the 
High Court for decision, A case of defamation (section 500, I. P. 0.) 
was instituted in the Court of the Chief Presidency Magistrate of Calcutta 
on the 6th November 1913, on behalf of Rani Abhayeswari Debi, Rani 
of Bijni, through her coustiivi-ted attorney Biniban Mohan Chafcterjee, 
Assistant Superintendent, Bijni Eaj, against Kishori Mohan Banerjee and 
others. The petition was signed by Bhuban Mohan Chatterjee on behalf of 
Raui Abhayeswari Debi of Bijni and not fiigned by the Rani. No power 
of attorney has yet been iiled in this matter . . . . . .  On tlie case
being called up to-day (24th March 1914), the defonce counsel wanted 
de nova trial, and contended tl)at, as the Rani, wiio is alleged to have been 
defamed, did not lodge the complaint herself but did so tlirough one 
Bhiiban Mohan Ghatterjee vvlio was represented in the petition as her 
constituted agent, the complaint could not be said to iiave been made by 
the party aggrieved, and as sucli, under section 198, Or. P. 0., the case 
cannot go on. As this point is not free from difficulty, I submit the 
record of the casie* to you for laying before the Hoii’ble J udges of the 
High Court for their decision on the following point;—“ Wliether the Baai 
can institute the case of defamation through her agent, Bhnban Mohan 
Ghatterjee, and whether by doing so tlie requirements of section 198, Cr. P. C., 
have been met with.

The whole record of the case including the petition of complaint is 
Hubmitfced for tlieir Lordships’ decision."

Mr. H. N. Seti (witli him Babu Tarkesswar Pal 
Chowdhury)^ for the accused. The Chief Presidency 
Magistmte has no jurisdiction, by reason of s, 198 of the 
Code, to take cognis-^nce, except on the complaint of 
the person aggrieved viz., the lia n i : see b. H o, The 
petition of complaint was not signed by her. nor was 
any power of attorney filed by Bhnban. Refers to 
Ghhotalal Lalluhhai v. Nathabhai Bechar (1), Tha- 
Tt%if Das Sar y .  Adhar Chandra Missri (2 ), Batya 
Oharan Ghose y. Chairman o f the lltterpara Munici­
pality (3), Kesri v. Muhammed Bakhsh (4) and

(1) (1900) L L. R. 25 Bom. 151. (3) (1897) 3 C. W. if. 17.
(2) (1&04) L L. R. 32 Calc. m .  (4) (1896) I. L. R. t8: M .

Âbeai;b8- 
WARi Debi

Kishori
M0!i.4.S

Bakeejee,

1914
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1914 Bangasawmi Goundmi v. Sahapathy Gounden (1). 
Tliere is no evidence of Bliuban’s uutliority to file the 
present complaint: Kali Kinkar Sett v .N ritya  Gopal 
Roy  (2). The power of attorney must show not general 
authority to prosecute, but authority to file the parti­
cular complaint: Mackenzie oa Powers of Attorney, 
p. 33. There is nothintr to show that that complaint 
was really the act of the lady and not that of others 
acting under the colour of her name.

M r. J. N. B oy  (with him Bdbu Manmatha Nath 
Mukerjee), for the complainant. As the Magistrate has 
already issued process and ti’ansfered the case, the accus­
ed cannot now coraplai a of the want of jurisdiction. 
The person presenting tiie complaLnt has a general 
power of attorney to institute criminal prosecutions. 
The lady oaght to be examined on commission.

O OXE J. This proceeding arises out of a complaint, 
purporting to be made on the part of Rani Abhayeswari 
Debi against the petitioners, accusing them of commit­
ting defamation. The complaint is not signed by the 
Bani, but by one Bhuban Mohan Ghatterjee on behalf 
of the Bani. W e are informed that there is no power 
of attorney on the record, and that there is iio power 
of attorney authorizing the presentation of this specific 
complaint, although there is a general power of 
attorney authorizing the presentation of criminal 
complaints. The (^.ocumeat was presented to the Chief 
Presidency Magistrate, who issued process against the 
accused; and thereafter the case was transferred. 
The Magistrate, to whom it has ultimately come, has 
referred for our decision the following point— “Whether 
the Bani can institute the case of defamation through 
her agent, JBhuban Mohan Ghatterjee, and whether by

(I ) (1.8G8) 4 MaiJ. H. C. II. 1G2. (2 ) (1904)1. L. R. 32 Calc. 4G9.
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doing BO the reqiiirenieiits of section 198 of tlie "WH 
Criminal Procedare Code liave been met witb

If the Rani make  ̂a complaint to a Magistrate the 
Magistrate is entitled to take cognizance of it. , But 
before he takes cogaizance he must be satisfied that it 
is her complaint. It is comparatively unimportant by 
what means the compJaint reaches the Magistrate, if 
really it is her own complainb.

Blit I hold that the Magistrate should be very 
loath to take cognisance of any complaint wliich is 
not presented in person. The words “at once” in 
section 200 of the Code clearly indicate that ordinarily 
a complaint must be presented in person. And I do 
not think that a complaint should ever be accepted 
which is .not signed by the complainant and is not 
preferred by a person duly authorized to prefer that 
specific complaint.

It is perfectly clear to me that the Magistrate ia 
the Court below had no right to issue process against 
the accused persons in this case. It has been argued 
that, when a case is transferred uader section 192 of 
the Criminal Procedure Code before the complainant 
has been examined, process can issue without the 
examination of the complainant. That argument 
really has no application to the present case, because, 
as a matter of fact, process had been issued before the 
case was transferred. But in any case it is perfectly 
well settled that a process cannot be issued against an 
accused person, either by the Magistrate first taking 
cognizance o£ an offence, or by the Magistrate to whom 
the case is transferred iiader the proviso to section 200 
of the Criminal Procedare Code, unless and until the 
Magistrate issuing process has fiirst examined-the 
complainant; and this is perhaps more necessary in 
the case of a pcirdanashifi lady than in otlier cases to 
enable the Magistrate to satisfy himSelf that the
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1914 complaint is really her own action. In the present 
case if the complaint is ill-founded, it would he 
difficult, if not impossible, to li.x. the Rani with any 
responsibility for the proceeding.

I see no reason, however, why the complainant 
should not be examined uiider section 503 of the Cri­
minal Procedare Code. The terms of that section are 
very wide. They refer not only to an enquiry and a trial 
but to any other proceeding. The section aiithoi’izes 
the examination of any witness, and a complainant is 
certainly, ill my opinion, a witness. There is, indeed, 
less ob|ection to the first examination of a complainant 
than to the examination of a witness under this section, 
inasmuch as, on the examination of a complainant 
before process is issued, the accused is not entitled 
to be present or to cross-examine.

It seems to me, therefore, that the proper course to 
adopt in this case is to say that, if the complaint on the 
record is the complaint of the Bani, a point on which 
we h a v e  no materials for a decision, the requirements 
of section̂  ̂ 198 have been satisfied. But the Magis­
trate was wrong in issuing process against the accased 
persons. In these circumstances it is best to quasli 
the whole proceedings, giving liberty to the 
to make such further complaint as she may be advised. 
If such complaint is made, the examination of the 
complainant under Chapter X V I of the Code may be 
made by a commission, which should be directed to 
a Magistrate.

S h a b f u d d i n  J. I agree.

E. H .M .


