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o f  1S%2) s. 29S~Ap]>ea,l.

An order, refusing rateable distribution made under s. 73 o f the Code 
o f Civil Procedure (Act V o f 1908) between two rival deoree-liolders, which' 
does not affect or interest the judgment-debtor, is an order in execution 
proceedings but is not a decree, as all tbe conditions enumerated in s. 47 of 
tliat Gode are not present, and consequently is not appealable.

Jagadish Chandra Shaha v. Kriparictih Shaha (1) followed.
Soralji Ooomrji v. Kah, Raghunath (2) distinguished.
It is essential for the application o£ b. 73 o f the Oode o f  Civil Pro­

cedure that the decrees should have been^osaed against the same judgment- 
debtor.

Rule obtained by  Messrs. Balmfer Lawrie & Co.,
: the petitioners.

The petitioners had got a decree against D, 
Mukherjee & Co. in the Small Cause Court, Calcutta,

* Civil Rule No. 132 o f 1914, against the order of Latu Behari Bose, 
i^ubordinate Judge o f 24-Parganaa, dated Jan. 27, 1914, ^

(1) (1908) I. L. R. 36 Oalo. 130. (2) (1911) I. L. B. 36 Bom. 156.
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for a sum of Ks. 1,505 m cliicliiig costs. A ud in 
execution  thereof in that Court got satisfaction to 
the extent of Rs. 500 on ly , rateably along with 
other creditors, from  a sum of Rs. 1,200 sent to tho 
Small Cause Court, Calcutta, b y  the Cliairman of the 
Calcutta M unicipal Corporation a lleging that that was 
the on ly  sum payable b y  the said M unicipality to 
D. M ukherjee & Co.

Thereafter, it appears, that Jadanath Banerjee, 
the decree-holder opposite-party, executed his decree 
against D. M ukherjee & Co. in the 3rd Coart o f the 
Subordinate Judge, A lipore, in  execution case N o. 79 
o f 1913 and attached tw o Governm ent prom issory 
notes Nos. 099497 ar.d I3IIfa‘0 of the 3 i per cent, loan 

.o f 1842-48 for Rs. 500 and Rs. 200 re.spectively, and 
also any m oney due from  the said Corporation to 
D . M ukherjee & Co. The said Chairman then sent 
to the Subordinate Judge the aforesaid G overnm ent 
prom issory notes and-a cheque for Rs. 523-7-8 repre­
senting the jndgm ent-debtor’ s dues from  the said 
C orporation on accounts subsequently taken, all o f 
w h ich  were stilL ly in g  w ith  him  unrealised, and also 
m entioned the fact o f there having been xjrevious 
attachments from  the Small Cause Court, Calcutta, 
o f D. Mukherjee & Co.’s dues b y  a num ber o f credit­
ors, as w ell as the fact that the said Chairman had 
sent Rs. 1,200 to the Sm all Cause Court, Calcutta.

Thereupon the 3rd Court o f the Subordinate Judge, 
A lipore., sent to the petitioner notice o f the execution  
case N o. 79 of 1913. A n d  they entered appearance, 
took  time, and finally  on the 15th January 1914; after 
having transferred the decree f,rom the Small Cause 
Court, Calcutta, to the 3rd Court of the Subordinate 
Judge, A lipore, filed a p6tition  for execution  praying 
for  attachment of the aforesaid G overnm ent prom is­
sory notes and cheque, and rateable d istribution along



with other creditors alter realisatiou. On the 27th I'JW
Janiiary 19M, the learned Suboitliiiate Judge, after bImek
hearing the parties, rejected the petitioner’s appli-I-aw h&Go, 
cation holdhig that they were not entitled to get rate- jADui(A.rti
able distribution. Hence they moved the High Ooart Banerjbk.
and obtained this Rale. ■
. Bobu Biraj Mohan Majumdar, for the opposite 
party. I have a preliminary objection to take, namely, 
that as there is an appeal from an order relasiug rate­
able distribution, no Eule should have been granted 
under 8. 115 of the Code of Civil Procedure: vide 
Soralji Coovarji'v. Kala Raghutmth il). . -

• [Mookerjke J-. How do you say there is an 
appeal ?]

As the question is between parties to the suit, the 
order should fall under s. 47 of the Civil Procedure 
Code, and hence there ' s an appeal.
, “ Assets ” in the present section has the ordinary 

meaning attached to the. word and therefore , the 
“ assets ” of the judgment-debtor in ihe present case 
were received by the executing Court on the day on 
which the promissory notes and the cheque for 
Es. 523 were sent by the Secretary, Municipal Corpora­
tion, to the Court. This was long before the peti- 
tioner.s, applied for rateable distribution, and hence 
they are out of time.

[Beachceoft J. Have the promissory notes been 
endorsed over to the opposite party, and has the 
cheque been cashed?] . ■

[Bobu Sajani Kanta Sinha, for the petitioner.
No, the cheque has not been cashed, but the Govern­
ment promissory notes have been endorsed over to the 
opposite party Jadunath on the very day on which 
this rule was issued by your Lordships. There 
appears to have been an undue haste about it.]

(1) (1911) I.L.R.,36Bom.l56.'
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1914 They are entitled to fclie money aiul tliey liave
BatIbu taken it. At any rate tlic ordc-T for ruteal)lc diKtri- 

L a w r i b  &  C o . bution was passed in December.
y.

.lAmTsATii [B b a c h c r o ft  J. H ow  could that be ? How conid
Banbbjei!. Ooart have dlBtribiited the Governmoiifc pi’o-

inissory notes without welling them? Sn|V[)oso the 
property was immoveable property instead oC Cfoverii- 
ment pi’omissory notes.]

At any rate, the decree was not a.ga-iiist llu) name 
iudgmont-debtor.s. One was ’ aguhiHt tilie firui and the 
otlier against Dasaratlii Mu.kberjoe.

Bobu Sajani Kanta Sinha, in su.p])OJ'li of tlie liiile. 
The Rule i« iu order. No appotil iie.s I'roni an order 
under section 73 refusing rateahle disti'ihation. It is 
not an order under section ’'1:7, the ((Uestion not being 
between the decree-hohler and the judgment-dobtor but 
between differen.t decroe-iiolders against tho same 
judgment-debtor. The case of Sorahji Gaovarji v .Kala  
Eagfmnath{l) is distingnisliable. Tliere tlio qaosbion 
was whether the sale beld of tiie properbios of tlie 
judgment-debtor, iu spite of the paynient of tlie wliole 
of the decretal amount for wiiich tiie properties had 
been attached, was valid or not. This was a question 
undoubtedly between the jndgnient-dobtor and tlie 
executing creditor. Tho case here is (yutireiy differ­
ent. Hence the rtxllng is quite Inai)])iicable. ’

“  Assets ” to be held by a Court must be caa- 
lised before they are assets within tlie meaning of boC" 
tion 73 of the ne'v̂  Code or section 295 of the old Oode. 
There can be no distribution of tlie properties of a 
judgment-debtor amongst creditors before they are 
“ r e a l is e d a n d  “ realisation” has been held to mean 
“ converted into cash or such form as to be available 
for immediate distribution” : Hamamthan Ghettiar

• U) (1908)I..L..K.,3(iJaom, I5G.
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V. Subramania Sastrial (1), Hafis Mahomed v. Dam- 1914 
■odar Pramanick (2). Balmbu

[Mookerjbe J. But the old section 295 has been Laweib & Co. 
considerably changed. In the old Code, the words Jadcsath
were, when “ assets are realised", whereas in the new Banehjee.
Code, they are, “ assets are held'’ Therefore the real 
question is about the meaning of “ assets.” ]

No doubt “ assets ” in the broad sense of the word 
would mean property of a person that can be made 
liable for his debts, but this must be taken with the 
word held, i.e., held in such a form as can immediately 
be distributed to the creditors in satisfaction of a 
decree for money.

[Mookbrjeb J. Your contention is that it must be 
converted into cash.]

Yes, or' some form which is equivalent to cash.
[MdOKBRJEE J. What is that ?]
Currency notes or some such thing.
[Mookbrjee j . Suppose the assets brought into 

Court are paddy. Is that something available fox 
immediate distribution ?]

No, the decree sought to be executed must be one 
for money and therefore the satisfaction must be 
in money. This is the import of the decisions in 
Ramanathdm  v. Subramania (1) and Hafis v. Damo- 
dar.(2)

[MookekJbe j . Those are cases under the old 
Code. Have you got any case decided after the passing 
of the hew Act ?]

Yes i Arimuthu Ghetty v. Vyapuripandarani (3)
It is a decision of a single Jud^e of the Madras High 
Court and shows that Mr. Justice Abdnr Rahim 
thought that “ assets ” under the new Code must be 
realised before they can be held by a Court. The

(1) (1902) I, L. E. 26 Mad. 179. (2) (1891)I. L. B. 18 Calc’. 242.
(3) (1911) 1 .1 . II. 35 Mad( 588.

VOL. XLIL] CALCUTTA SERIES. 5



e.
J A U D jV A T I I

RANKIMEIi.

19:14 tiovernmeiit proini.sso;i-y notes iViul t.lu; clicqno iU'c
Baî ;« negotiable iiistfiiiiuviitH and. tluM'c aro apecial provi-

LAwnii! & Oo. sioiis in t.iie Civil. Pi'ocednre OolIg for tlioir realination : 
,sffi3 Order X X I nile.s 51 uiul 76. T.ho CSovcu'iiniont 
pronusi3ory notes uiul tdie checjvio wew'. brought into 
Coiirt, but tiliere was .sometliiiig more to be dono tmder 
Order X X I, rule 76. The eiidorsomoiit of the (Tovorn- 
nietit promissory .notes over to one of the dooroo- 
holders is illegal, at any |ute irregular. Hojice the 
Court below ticver realised tlic property l)roagl\t into 
Court under iittaehme,nt. So it did not hold the assets 
within the meaning of section 73 before the applica­
tion for execution and rateable distribntioi.i' by my 
client. Tlierefore, the order (;ou)plaiue.d of is wrong.

As for tlie decrees not l)(Miig aga.iiwt the same 
jiidgment-debtor, Daaaratlii Mukherjee is the sole 
partuer o.f D. Miikherjee & Co., at any rate is ii 
partner who is personally liable for tlic debts of tlio 
Conipany, therefore the coiitoniion. of my learned 
friend is groundless. The real tost is, whethor the 
person, whose m.onoy is sought by dillerc.nt creditors 
under diiJerent decrees tor money, is liable under each 
of the decrees ; Gonesh Das Bagria 'f. Shiva Lakshman 
Bhakat (1).

[Mookbbjee J. Bat the word “ passed” is an 
addition in the new Code.]

No doubt, bat it is an addition necessary under the 
new framing of tlxe section. It does not affect tlie 
sense of the old section 295 wltii regard to the Judg- 
ment-debtor. A decree against A, B and 0, jointly 
and severally is a decree passed eqaully agalp,st 
A, B and C. Therefore, a,decree against D. Mukli.eriee. 
and Co. is a decree passed against Basarathi Mukhe'^ 
jee as well as against any other member of the firm, 
if any. ^

(1) (1S03) l ' L, B. 30 Calo. 583.
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M;oob;brje5  and B bachcboft J,T. TMs Rule is iSH
direefced against uii order by wliicli the Subordinate bal̂ r
Judge has refused an application , for rateable distri- Lawrie&Co
butdon under section 73 ol the Code of Oiyil Procedure jadunath
of 1908. The opposite party obtained a decree for 
money against his judgment'debtor by name Dasarathi 
Mnkherjae, while the petitioner obtained a decree 
for money against D. Mukherjee & Company, a 
firm of which Dasarathi Mukherjee was a partner.
At the instance of the decree-holder opposite party, 
the Municipal Corporation of Calcutta, which; held 
two Government secnrities and a sum of money 
payable to: Dasarathi Mukherjee, placed the proper­
ties at the disposal of the lower Court for satisfaction 
o£ the decree held by him. During the pendency of 
a proceeding for rateable distribution as between 
the opposite party and the- other execution creditors 
of Dasarathi Mukherjee, at whose instance the pro­
perties in the custody of the Corporation had been 
attached through the Calcutta Small Cause Court, 
the present petitioner, on the 15th January 1914, 
made-an application for rateable distribution. This 
application has been ref used by the Subordinate 
Judge on the ground that it was made after the 
receipt of the assets by the Court. The q uestion for 
consideration is, whether this order has been rightly 
made. .

A preliminary objection has been taken to the 
Eule on the ground that the ordes of the Subordinate 
Judge was In essence made under section of the 
Code and was appealable as a decree. In support of 
this view, reference has been made to the case of 
Sorabji .Ooovarji v. Kala Eaghunaih (1). That case, 
however,' is clearly distinguishable. There the decree- 
holders had attached the property of tkeir comm^oa 

' (1) ( l 9 l l )  L L : R ,  36 Bott,, 156.
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1914 jadgment-debtoi'. Othei' execution creditocs of tlioi 
Bufflit judgmeiit-debtor applied foi’ rateiihlo diHlirllxitloti of 

Lawrie&Go. the assets wliicb. migiit be realisoci, by salo of the 
Jadtoath in-operty. The judgmcufc-debtor 1),roiight into Coiu-t 
Banerjee. gxxm sufficient to satisfy the two deci'oe-holder«

at whose liistaiice tlie pt'operty had beoai att.achcil- 
Thereupon the otlier deci’oe-holdof applied for rate­
able distribution of the aiuti ho depositod, and thxi 
Ooart, without notice to fclio judg'inent-dcl)tor, allowtul 
this application. The resalt was tliat there was iu»t 
a sufficieat sum left bo the credit of the docretJ-holders, 
at whose instance the attachment liad boon effected, to 
satisfy their dites, and the Ooart accordingly directed 
that the property a,ttached be sold in order that their 
decrees might be satisfied in. fall. Tho judgmenfc- 
debtor appealed against this order, on tlio ground thai. 
no rateable distribation was permissible under th,e 
law in respect of the moaoy brought by him into 
Court, and that as the sum deposited was safficietit to 
satisfy the decrees hold l)y tho two execution creditors 
wlio had taken oat processes of attachment, their 
decrees must be deemed in law to ha:Ve been satisfied, 
so that tbere was no execution proceeding left in. 
wkich an order for rateable distribution might be 
made, An objection that the appeal was Incompetent 
as the question raised was not within the scope of 
section 47, was overruled on the ground that the 
question did arise between parties to the decree, It 
is not necessary for our present purpose to decide 
wh.eth.er, in circumstancea like those, the question 
which arose not merely between the rival decree- 
hiolders but also between the judgment-debtor on the 
one liand and tlie decree-holders on the other, ootiH 
be deemed to fall within the scope of section 47. Btit 
it is plaiin that, in the case before us, the question 
whichi calls for decision is not within the ^eops ol

8 INDIAN LAW  REPOETS. [VOL. XLII.



that section. This is not a question whicli arises 59U 
between the parties to the suit in which the decree bilmee 
under execution was i^assed; it is on the other hand tAWKiEifeCoj 
a question between two rival decree-holders, which Jaditnath 
does not affect or iiitei'est the judgment-debtor. An Banrrjee. 
order made under section 73 is an order in execntioji 
proceedings but is not a decree unless all the condi­
tions enumerated in section 47 are present: Jagadish 
Y . Kripa Naih(l). We must consequently hold that 
the order of the Subordinate Judge is not appealable 
and overrule the preliminary objection.

As regards the merits, it is plain that the petitioner 
is not entitled to succeed. Section 73 provides that 
where assets are held by a . Court and more persons 
than one have, before the receipt of such assets, made 
application to the Court for the execution of decrees 
for the payment of money passed against the same 
judgment-debtor and have not obtained satisfac­
tion thereof, the assets, after deducting the costs of 
realisation, shall be rateably distributed among all 
such persons. It is. essential for the application oE 
the section that the decrees should have been passed 
against the same judgment-debtor. This has. been 
made clear beyond possibility of dispute by the in- 
troductiou of the word “ passed ” which did not find 
a place in section 295 of the Code of 1882. But, 
as already stated, the decree held by the opposite 
party, in execution of which the properties have 

-been bronght into Court, was passeU against Dasarathi 
Mukherjee, while the decree held by the petitioner 
was obtained against the firm of which Dasarathi 

. Mukherjee was a partner, and is not shown to be cap­
able of execution against him indlvidnally. Conse­
quently, the two decrees cannot be deemed to have 
been passed against the same judgment-deBtoij and ,‘ it 

(1) (1908) I. L .B . 36 0 * 1 3 0 .
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is thus needless to c^oii.sid(ir wiKitlior v.
Shiva Lakslmian-{}) lias been an’cciw l by Hoctioii 7H 

L a w i u e & C o . of the Oocle o | -J90H vvliicii, i'opi’odiU'i'S .siU'liion iiS)5 of
jADUNATii the Code o f 1882in an. iiUiorwl form . In th is view , it
Banewee. is also luiiieces.sary to disciLs.s tlu! (|n.i'Hti(m. w hothor

the application, I'oi' ratoahio diHfcfibiition by tii.o 
petitioners was made Ijcvfort  ̂ tho arfHt'ts liad boeji I'lv 
ceived by  th.o Oourt l)elow . •

The result is that tlie Jliiki is discliai’f̂ 'ed with costs 
to the decree-lioldei' (and not to Ibc' judgnu'idrdebtor) 
opposite party.

Q. S. R n i t ;  d ix c -h d rn ed .

0 )  (1i)U;5) f. L. H . :)() Ofili:. 5HI!.
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Woodrojfe and Cnrnthijf JJ,

ANNAPITKNA DABKM
V .

NALINI MOHAN DAS.*

Succession Certificate—Siimmmi CeriifiaU/'. Art (FI/ o f  s . •!.—
"D eht ” mmi'mg of—F a r to fc U h l,i f  c.eriifu'ulc, can he (/runted in 
respect of— Apiml.

■ A certiliciifce midui' tbu Succ(iS,Huni Uc'rtUkuite A ct can I k s  nm utod 
in rcspecL o f  a  pitft only o f  a delit duo to Ihi) ilttcitiusinl.

T he w ord  “  dttlit ”  in a coiBprulionBivi) t m ii ,  wliiuh Hlumld »
liberal oonstructiou, ‘

fld fftoisftam Das (1), and Mahomed Ahdiil IIoHm'm v. Sarifan (2\ 
appvoved and followed. ,

JJchar Khan y. BilHsara Begam (2)̂  uoii-iideml.
■ ’ ' ' , 

*Appeal fi-£)m Oi'der-No. 328 of 1913, from tlie order oE M, Smither, 
District Judge o f Dacca, dated Jinio 23, 1913.

(1) (1893) All,’ W.. IJ, 84, ■ (2) (1911) 16 U  W. N. 2ill.
(3) (1901) All. W, N. 136.


