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of 1882) s. 295—Appeal.

An order, refusing rateable distribution made under 5. 73 of the Code
of Civil Procedare (Act V of 1908) between two rival decree-holders, which
does not affect or interest the judgment-debtor, is an erder in execution
proceedings bat is not a decree, ag all the conditions enumerated in &. 47 of
that Code gre not present, and consequently is not appealable.

Jagadish Chandra Shaka v. Kripanath Shaha (1) followed.

Sorabji Coovarji v. Kala Raghunath (2) distinguished.

It is essential for the application of s. 73 of the Code of Civil Pro-
cedure that the decrees should have been passed against the same judgment-
debtor.

RULE obtained by Messrs., Balmbr Lawrie & Co.,
. the petitioners.

The petitioners had got a decree againgt D.
Mukherjee & Co. in the Small Cause Court, Calcutta,

# Civil Rule No. 132 of 1914, against the order of Latu Behari Bose,
»Bubordinate Judge of 24-Parganas, dated Jan. 27, 1814,
(1) (1908) L. L. R. 36 Cale. 1830.  (2) (1811) L. L. R, 36 Bom. 156.
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for a sum of Rs. 1,505 including costs. Aud in
execution thereof in that Court got satisfaction to
the extent of Rs. 500 only, rateably along with
other creditors, from a sum of Rs. 1,200 sent to tho
Small Canse Couwrt, Calcutta, by the Chairman of the
Calcutta Municipal Corporation alleging that that was
the only sum payable by the said Municipality to
D. Mukherjee & Co.

Therveafter, it appears, that Jadanath Banerjee,
the decree-holder opposite-party, executed his decree
against D. Mukherjee & Co. in the 3rd Court of the
Subordinate Judge, Alipore, in execution case No. 79
of 1913 and attached two Governmeni promissory
notes Nos. 099497 ard 131160 of the 3% per cent. loan

.of 1842-43 for Rs. 500 and Rs. 200 respectively, and

also any money due from the said Corporation to
D. Mukherjee & Co. The said Chairman then sent
to the Subordinate Judge the aforesaid Government
promissory notes and-a cheque for Rs. 523-7-8 repre-
senting the jndgment-debtor’s dues from the said
Corporation on accounts sabsequently taken, all of
which were still lying with him unrealised, and also
mentioned the fact of there having been previous
attachments from the Small Cause Court, Calcutta,
of D. Mukherjee & Co.’s dues by a number of credit-
ors, as well as the fact that the said Chairman had
sent Rs. 1.200 to the Small Cause Court, Calcutta.
Thereupon the 3rd Court of the Subordinate Judge,
Alipore., sent to the petitioner notice of the execution
case No. 79 of 1913. And they entered appearance,
took time, and finally on the 15th January 1914 after
having transferred the decree from the Small Cause
Court, Culentta, to the 3rd Court of the Subordinate
Judge, Alipore, filed a pétition for execution praying
for attactkment of the aforesaid Government promis-
sory notes and cheque, and rateable distribution along
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with other creditors after realisation. On the2Tth  1ui
Jantary 1914, the learned Subordinate Judge, after iy
hearing the parties, rejected the pefitioner’s appli- Lawme & Co.
cation holding that they were not entitled to get rate- Jwgmﬂ
able distribution. Hence they moved the High Court Baxeees.
and obtained this Ruale.
Babw. Biraj Mohan Mayumclm for the opposite
p'uty. I have a preliminary objection to take, namely,
_that as there is an appeal from an order refusing rate-
able distribution, no Rule should have been gmnted'
under s. 115 of the Code of Civil Procedure: vide
Sorabji Coovarji v. Kala Raghunath (1).
- [MoOKERJEE J. How do you say there is un
appeal 7]
As the question is between parties to the suit, the
order should fall under s.47 of the Civil Procedure
Code, and hence there ‘s an appeal.
.. “Assefs” in the plesent section has the Ol‘dlnal y
meamng ‘attached to the word and therefore . the
“assets” of the judgment-debtor in the present case
were received by the executing Court on the day on
which the promissory notes and  the cheque for
Rs. 523 were sent by the Secretary, Municipal Corpora-
tion, to the Court. This was long before the peti-
tioners applied for rateable distribution,‘ and hence
they are out of time. : :
[ BeACHCROFT J. Have the promlssory notes been
endorsed over to the opposite party, and has the
cheque been cashed ?] .
(Babu Sajani Kanio Sinha, for the petitioner.
No, the cheque has not been cashed, but the Govern-
ment promissory notes have been endorsed over to the
opposite party Jadunath on the very day on which "
this rule was issued by your Lovdships. There
appears to have been an undue haste about it.]

(1) (1911) 1. L. B..36 Bom; 156,
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They are entitled to the money and they have
taken it. At any rate the order for rateable distri-
bution was passed in December.

[BeacHCROFT J. How could that be? IHow conld
the Court have distributed the Government pro-
missory notes without selling them? Suappose the
property was immoveable property instead of Govern-
ment promissory notes.]

At any rate, the decree was not against the same
judgment-debtors. One was against the firmand the
other against Dasarathi Mukherjoe.

Babu Sajani kanm Sinhet, in support ol the Rule.
The Rule is in order. Nb appeal lies from an order
under section 78 refusing rateable distribution, It i8
not an order under sechion 47, the question not being
between the decrce-holder and the judgment-debtor hut
between difforent ‘decroe-holders against the same
judgment-debtor. The case of Sorabji Coovaryt v. Kaln
Raghunath(l) is distinguishable. There the question
was whether the sale held of the propertios of the
judgment-debtor, in ypite of the paymeut of the whole
of the decretal amount for which the propertics had
been attached, wag valid or not.  This way a question
undoubtedly between the judgment-debtor and the
executing creditor. Tho cage here iy entively differ-
ent. Hence the raling is quite inapplicable.

“Assets” to be held by a Court must be rea-
lised before they are assets within the meaning of sec-
tion 73 of the new Code or section 295 of the old Code.
There can be no distribution of the properties of a
judgment-debtor amongst creditors before they are
“realised;” and “realisation” has been held to mean =

““gonverted into cash or such form as to be available

for immediate distribution ”: Z?ammzathan Chettiar

(1) (1908) L. L..R.. 36 Bom, 156,
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v. Subramania Sastrial (1), Hafiz Mahomed v. Dam-
odar Pramanick (2).

[MOOKERJEE J. But the old section 295 has been
congiderably changed. In the old Code, the words
were, when “assets are realised ”, whereas in the new
Code, they ave, “ assets are held.” Therefore the real
guestion is about the meaning of “ assets.”]

No doubt “asgsets ” in the broad sense of the word
would mean property of a person that can be made
liable for his debts, but this must be taken with the
word held, i.e., held in such a form as can immediately
be distributed to the creditors in satisfaction of a
decree for money.

[MoorERIEE J. Your contention is that it must be
converted into cash.]

Yes, or some form which is equivalent to cash.

[MooxERJEE J. What is that 7]

Ourrency notes or some such thing.

[MOOKERJEE J. Suppose the assets hrought into
Court are paddy. Is that something available for
immediate distribution ?]

No, the decree sought 1o be executed must be one
for money and therefore the satisfaction must be
in money. This is the import of the decisions in
Ramanatham v. Subramania (1) and Hafiz v. Damo-
dar.(2)

[MookERJEE J. Those are cases under the old
Code. - Have you gotany case decided after the passing
of the new Act 7]

Yes: -Arimuthu Chetty v. Vyapuripandaram (3)
Tt is a decision of a single Judge of the Madras High
Court and shows that Mr. Justice Abdur Rahim
thought that “assets” under the new Code must be
realised beforethey can be held by a Court. The

(1) (1902) 1. L. B. 26 Mad. 179. (2) (1891)L L. R. fS Cald, 242,

(3) 1911y L L. Bi 85 Mad, 588,
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Government promissory notes and the cheque are
negotiable instruments and there nve gpecial provi-
sions in the Civil Procedure Code for their realisation :
see Order XXI rules 51 and 76, The Government

promisgory notes and the cheque were hrought into

Court, but there was something more to be done under
Order XXI, rule 76. The endorsement of the Govern-
mend promissory notes over fo one of the decree-
holders is illegal, at any pate ivregular. Idence the
Court below never vealised the property brought into
Court under attachment. Soit did not hold the assebs
within the meaning of section 73 before the applica-
tion for execution and rateable distribution’ by my
client. Therefore, the order complained of is wrong.

As for the decrees not heing against the same
judgment-debtor, Dasarathi Muokherjee is the sole
partner of D. Mukbherjee & Co., at any rabte is a
partner who is personally liable for the debts of the
Company, therefore the contenmvion of my learned
friend is groundless. The real test is, whether the
person, whose money is sought by different ereditors
under different decrees for monoy, is liable under each
of the decreey : Gonesh Das Bagria v. Shive Lakshman
Bhakat (1),

[MookErIEE J, But the word “pagged” is an
addition in the new Code.) _

No doubt, but it is an addition necessary under the
new framing of the sccfion. It doey not alfect the
sense of the old seetion 295 with regard to the judg-
ment-debtor. - A decree agauingt A, B and ¢, jointly
and severally is a decree passed equally agalpst
A, Band C. Therefore, a decree against D. Mukherjee
and Co. is a decree pussed against Dasarathi Mukhey-
jee as well as against any other mewber of the firm,

if any. .

(1) (1908) L. L, R. 30 Calo. 583,
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MOOKERIEE AND BEACHCROFT JJ. This Rule is
directed dgainst an order by which the Subordinate
Judge hag .1*eiused an application. for rateable distri-
bution under seetion 73 of the Code of Civil Procedure
of 1908. The opposite party obtained a decree for
money against his judgment-debtor by name Dasarathi
Mukherjze, while the petitioner obtained a decree
for money against D. Mukherjee & Company. a
firm of which Dasarathi Mukherjee was a partoer.
At the instance of the decree-holder opposite party,
the Municipal Corporation of Caleutta, which held
two Government securities and a sum of money
payable to Dasarathi Mukherjge, placed the proper-
ties at the disposal of the lower Court for satisfaction
of the decree held by him. During the pendency of
a proceeding for rateable distribution as between
the opposite party and the. other execution creditors
of Dasarathi Mukherjee, at whose instance the pro-
perties in the custody of the Corporation had been
attached through the Calcutta Small Cause Court,
the present petitioner, on the 15th January 1914,
madean applieation for rateable distribution. This
application has been rvefused by the Subordinate
Judge on the ground fhat it was made after. the
receipt of the assets by the Court.- The question for
consideration is, whether this order bas been rightly
made. .

A pxehmnmry ob]ecmon has becn takeu to the
Rule on the ground that the ordex of the Subordinate
Judge was in essence made under section 47 of the
Code and was a,ppeala,blﬂ as a decree. In support of
this view, reference- has been made to the case of
Sorab]z Ooovamv Kaln Raqhunath (). That case,
however, is clearly distinguishable. There the decree-
holders had attached the property of their common
| ) (1) (1911) L, L: R. 36 Bom, 156;
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judgment-debtor. Other exccution creditors of the
judgment-debtor applied for rateable distribution of
the assets which might be realised by sale of the
property. The judgment-debtor brought into Court
a sum sufficient to satisfy the two decrce-holders
at whose instance the property had been attached-
Thereupon the other decree-holder applied for rate-
able distribution of the swm so deposited, and the
Comrt, without notice to the judgment-debtor, allowed
this application. The resalt was that there was not
a sufficient swm left to the credit of the decerec-holders,
at whose instance the attachment had beon effected, to
satisty their dues, and the Court accordingly dirvected
that the property attached be sold inorder that their
decrees might be datisfied in {ull. The judgment-
debtor appealed against this ovder, on the ground thai
no rateable distribution wag permissible ander the
law in respect of the money brought by him into
Court, and that as the sun deposited wag sufliciont to
satigfy the decrees held by the two execution creditory
who had taken oub processes of attachmoent, their
decrees must be deemed in law to have been satisfed,
so that there was no execution proceeding lelt in
which an oxder for rateable distribution might be
made. An objection that the appenal was incompetent
as the question raised was not within the scope of
section 47, was overraled on the ground that the
question did arige between parties to the decree. It
is not necessary for our present purpose to decide
whether, in circumstances like these, the question
which arose nob merely between the rival decree-
holders but also between the judgment-debtor on the
one hand and the decree-holders on the other, could
be deetned to fall within the scope of gection 47. But
it is plain that, in the case before us, the question
which cally for decision is not within the ‘aco’pa . of.
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that Section. This is not a question which arises
between the parties to the suit in which the decree
under execution was passed; it is on the other hand
a question between two rival decree-holders, which
does not affect or interest the judgment-debtor. An
order macle under section 78 is an order in execution
proceedings butb is not a decree unless all the condi-
tions enumerated in section 47 are present : Jagadish
v. Kripa Nath(l), We must consequently hold that
the order of the Subordinate Judge is not appealable
and overrule the preliminary objection. .- ‘

As regards the merits, it is plain that the petitioner
is not entitled to smcceed. Section 78 provides that
where assets are held by a Court and more persons
than one have, before the receipt of such assets, made
application to the Court for the execution of decrees
for the payment of money passed against the same
jndgment-debtor and have mnot obtained satisfac-
tion thereof, the assets, after deducting the costs of
realisation, shall be rateably distributed among all
such persons. It is essential for the application of
the section that the decrees should have been passed
against the same judgment-debtor. This has. been
made clear beyond possibility of dispute by the in-
troduction of the word © passed ” which did not find
a place in section 295 of the Code of 1882. But,
as already stated, the decree held by the opposite
party, in.execution of which the properties have
been brought into Jourt, was passed against Dasarathi
Mulkherjee, while the decree held by the petitioner
was obtained against the firm of which Dasarathi

- Mukherjee was a partner, and is not shown to be cap-

able of execution against him individually. Conse-

quently, the two decrees cannot be deemed to have

been passed against the same judgment-debtor, a.nd it
(1) (1908) I, L. R. 36 Ualé.130. :
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is thus needless to consider whether Gonesh Dus v.
Shiva Lakshman (1) hag been affected by seetion 73
of the Code of 1908 which reproduces seetion 205 of
the Code of 18821in an altered form. In this view, it
is also unnecessary to discuss the qnestion, whelher
the application for rateable disbeibution by  tho
petitioners was made before the assels had boen re-
ceived by the Court below. .

The result is that the Rule is discharged with ¢osts
to the decree-holder Gad nob o Lhe jl‘ulgnumt',—(lulmor)
opposite party.

. 8. Rule discharged,
(1) (1908) L. L. R, 90 Onle. 582,

APPELLATE CIVIL,

Bufore Woodrofe und Carndugf JJ.
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o,
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Suceession Certificate ~Sucoession Certificate et (VI of 1889), 8 d—
 “Debt " meaning of—Part of debi, if certificate can be granted in
respect of —Appeal.

A certificate under the Suceession Cortificate Aot can be  wranted
in respect of & pact ouly 0f o deht duo to Lhe deconsed,

The word “ debt it a mmpruhumwu term, which should receive &
liberal constraction,

Re Ghansham Dag (1), and Mahomed Abdul Hosain v. Sarifan (2),,
appraved and followed,

4kbar Is’/tan 2 le/usam Bagam (3), considered.

"’AppeaI from Order No. 378 of 1913, from the order of . M Smltlmr, ‘
District Judge of Dacca, dated Juue 23, 1913,
(1) (1893) AIV W. X, 84, ) I) 16°C, WL N 281
(3} (1901) Al W. N. 125, ‘



