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Before Greaves J

Re SITAL P E A S ilD  a n d  O t h e r s . *  1916

Insob'enci)—Minor—Infant^ xcliether can he ivljudh'Cited <x<t inxnlverii.

An infant cannot be adjudicated an insolvent under any circnmstanees.
E x  parte Jones (1) followed.

T h i s  was an application by GJowri Santoxr, Kedai- 
iiatli aud Juggeriiatli to set aside tlie orders adjudi
cating them insolvents. The applicants, along w itli 
certain other persons w ith whom  they were alleged  
to have been carrying on business in co-partnership, 
were adjudicated in so lvents by two several oi'ders 
dated the 22nd Novem ber, 1911, and the ^9th January,
1912, Gowri Saiikar having been adjudicated by tiie 
first order and the other tw o applicants by the secojul. 
Subsequently these two in so lven cy  proceedings were 
consolidated. Tiie present application was to set aside 
the orders of adjudication, so far as the applicants 
were concerned, on the ground that they were infants 
at the dates w hen the orders made against them  re
spectively  were passed. The application was opposed  
by certain secured creditors.

Babiv Siibodh C h m u k r  M it ter  (A ttorney for the 
applicants). My clients were infants w hen the orders 
of adjudication were made against them  and so tliey  
cannot be adjudicated insolvents. I rely on E x  parte  
Jones  (I), I n  re Nobodeep Chunder S h a w  (2) and Jn re 
H a n s r a j  M a l j i  and  N a rm id a s  D ayal  (Sj.

^ Insolvency Jurtsdictiou No. 250 uf 1911.

(1) (1881) L. R. 18 Gh. D. 109. (2) (1886) I. L. R. IS Calc. 68,
(3) (1883)1. L. R. 7 Bout. 411.
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1916 Mr. M. Zorab,  foj- the secured creditors. The In.sol-
z?rsmL vency Act does not expressly exclude an Infant from 

Phasad and its operation. E x  pcnHe Jones {!) no doubt lays down 
O t h e r s . w ith regard to the matter so far as tlie Engllsli

law is concerned, but certain exceptions to tlie general 
rule are recognised in  the E nglish  law , for example, 
w ith  regard to necessaries supplied to an infant or 
w ith  regard to judgment debts in an action for a to r t: 
see W illiam s on Bankruptcy, I lth  . edition, p. 4. 
Under the Indian Contract Act, the lia b ility  incurred 
for necessaries supplied is  laid down in  section 68. 
The liab ility  of an infant partner is laid down iu 
section 247. In both instances the in fant is not 
personally liable but his property is, and Che whole 
question is whether an infant partner is a debtor. I 
subm it he is a debtor, although the creditor has not 
got against him all the remedies w hich  he has in  
other cases. In  re Nohode>ip Chunder S h a w  (2) and 
In  re H an sra j  M a l j i  a n d  N a ra n d a s  D a y a l  (3) 
merely follow E x  parte Jones (1) and do not discuss 
the question at all.

Mr. S. K .  Ofiuckerbutty,  for the Official A ssignee  
left the matter to the judgment of the Court.

G reaves J. This is an application on behalf of 
Gowri Sankar and two other partners in  the firm  
Kedarnath and Juggernath who were adjudicated  
insolvents on the 29th January 1912, Gowri Sankar 
having been adjudicated on the 22nd Novem ber 1911, 
and these two insolvency proceedings have been con
solidated. The application now before me is  to set 
aside the order of adjudication, so far as these three 
persons are concerned, on the ground that th ey  were 
infants at the date w hen the orders of adjudication
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made against them respectively were ‘passed. It 
appears that an order was passed in  the Court of the  Sital 
D istrict Judge ol Gkazipur nnder section 7, Act Y III
of 1890 (The (iuardians and W ards Act), on the l l t l i  -----
December, 1909. These three persons w ere m inors on C4eeaves J.- 
tto.at date and Gowri Sankar attained h is nuijority in  
the year 1916. and the other two infants Avill attain  
their majority in the years 1925 and 1928 respectively , 
and by virtue ot; the order of the D istrict Judge of 
Ghazipnr the age of m ajority of the infants w ill be 21.
The application, is  opposed by certain secured creditors 
who have obtained an order for sale for the purpose of 
realising their securities under Schedule II, rule 18 of 
the Presidenc}’ Towns Insolvency Act, and I w âs re
ferred to two sections of the Contract Act, viz., section  
68. which provides that if a person incapable of enter
ing into a contract is supplied w ith  necessaries, the  
person supp lying tlie necessaries is entitled  to be 
reim bursed from the property of the person Incapable 
of so contracting, and also to section 247 of the Con
tract Act, w hich j)rovides that a person who is  under 
the aga of majority may be admitted to the benefits 
of the imrtnership but cannot be made personally  
liable for any obligation of the firm, and the argument 
addressed to me founded upon these two sections was 
that the infants, who are rendered liable under these  
sections, m ust be debtors, or otherw ise tliere would be 
no ligh t against, their property under those sections.
I th ink  that argum ent is not weii-founded. I do not 
th ink  that the sections pre-suppose' that they are 
debtors. In  the case of infants who are under a d is
ab ility , the law  in  th is country, to prevent liardships 
arising in the case of suj>ply of necessaries, or in  the 
c^se of a fam ily  partnership, has provided special 
remedies against their property, but I do not th ink  
for a moment that they are debtors and so the
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1916 dkfciiiction. tliat coiinsel, who appeared for tlie seciirecl
creditors, sought to make w ith  regard to the E nglish  

P h a s a d  a n d  case Expcvrte Jones (1), fclie passage to w hich  he referred
being at p. 119, does not seem  to m e w^ell founded. 

trKEAviss J . j  thiulv that the law  contem plates that an
infant should be adjudged an insolvent, although there 
is a passage in W illiam s on Bani^ruptc^^ 11th Edi
tion, p. 4, ill which it  is suggested that in  respect of 
jndginent-debts or necessities an in fant m ay be so 
jidjudicated, but thete is no decision w hich  so lays 
down, and I do not propose to so decide in  tlie absence 
of any aatliority for the proposition. My own. view  
is that the infant cannot be adjudged an insolvent 
under any circumstances, and so 1 grant the applica
tion and set aside the orders of adjudication made 
against Gowri Sanivar and the other ax^plicants, Kedar- 
natli and Juggernatb. So far as the costs of the secured 
creditors are concerned, they can add their cost,:? of 
their appearing here to their securities, and I make 
no order against Raghubir or against the infants 
themselves. The Official Assignee w ill  take h is costs 
out of the assets in his hands.

A.K. R. Application allowed.

Attorney for the ap p lican ts: Subodh Chunder  
MWer,

Attorney for the secured creditors and the Official 
Assignee: J. A, ArnowiU.

(1) (1881) L. E. 18 Ch. D. 109, 119,
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