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an y  difference as the object of .iiitem m ent is to pre-
Yent him  from doing m iscliief and not to cut dow n liis . i b d u l

liab ilities. The case, therefore, m ust be tried in due Q̂'adee
V.

course of law , F b i t z  K a p p .

s . K . B .
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Ofiminal Tresjpass—High Court, jjower of, to allow composition o f an offence 
on revision— Criinhtal Procedure Code {Act V  o f  189S)^ ss. 345 (5), 42S 
( I )  (d), 43J— Necessity o f  criminal intent— E ntry on land under hona- 
fide claim o f righ t—Penal Code {Act X L V  o f 1860), ss. 441, 447,

The High Coui-t has no power, as a Court of Eevision, under s. 439 read 
w ith a. 423 (I) (d), to sanction the compositiou of an offence when entered 
into after the conviction of the accused.

Adliar Chandra Dey v. Suhodh Chandra Ghosh (1), Sanhar Panffaytja 
V. SanM r Ramayya (2) and Emperor v. Ram Chandra (3) followed.

Emperor v. Ram Piyari (4), Naqi Ahmad v. King-Empsror (5), Nidhan 
Singh. y. Kitig-Emperor (6), Ram Sam p  v. E?nperor{l) and L a ll v. E m fem r  
(8) dissented from.

Abadi Begum v, A li Husen (9) distinguished.
To sustain a conviction under s. 447 of tlie Penal Code, it is neceBmy

to prove not only entry on land in the possession of the complainant bttt

®Oriininal Reference No. 77 of 1916 by G. N. Bay, Sessions trudge 
of Burdwan, dated May 17, 1916.
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tdso one of the infcent'^ specifiad in S . 441. Where a person was charged 
under ss, 447. aad 504 o f the Penal Code and convicted  only under fehe 
former :

that the intent to oommit aa offence or to intijnidats, insulfc or 
annoy not haviug bein establbiied, the conviction was bad.

I f  a person enteiy upon land in the po3ses.sioa of another, in the exer­
cise of a bom fide claim of right without any such intent, he cannot -be 
convicted luider s. 447, though he may have no right to the land.

Empress v. Badh Singh (1), Re Shistidh'ir Pariii (2), and Jm'alclian 
Singh v. King-Emperor (3) followed.

T h e  accused were tried before a Depiifcy Magis- 
fcrafce of Biirdwaii under ss. 417 and 5Q-1 of the Penal 
Code. The coiuplainaiifc alleged that the accused had 
entered upon his land and erected a fence in  order to 
insult and annoy him. The accused claim ed to have 
erected the same on their own land. The M agistrate 
held that the evidence was not sufficient to support a 
conviction under s, 504, but, finding that the land 
belonged to the complainant and that the accused had 
encroached thereon, convicted them on the 30th March 
I91G, under s. 447 and sentenced them to a line each.

On the 14th April, the accused m oved the Sessions 
Judge to refer the case to the H ighO ourt on the ground  
th it  it w is one of c iv il and not crim inal trespass. 
On the 12th May, an application was filed by the com­
plainant. before the Judge stating that the d ispute had 
been settled, and praying for leave to com pound the 
case. The Sessions Judge thereupon reported th e case 
to the H igh Oourt, under s. 438 of the Oriminai Proce­
dure Code, recommending the grant of leave to the 
parties to compound the offence.

No one appeared in  the Reference,

MooKERJEfe! AjrD SHE’'JPSHANKS JJ. This reference, 
under section 438 of the Criminal Procedure Ocxle,

(1) (1879) L L. E. 2 All. 101. (2) (1872) 9 B. L. R. App. 19.
(3)(1907) 7 0. L. J. 238.
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ndses an important question of iaw w hich has led to 
some d iversity  of jadieiai opinion.

The petifcioncfs, Akslioy Singli and A kiiil Singh, 
were prosecuted on the com plaint of one Haiiieswar 
Bagdi before the Deputy Magistrate of Bard wan for 
oifences under sections M7  and 504 of the Indian  
Penal Code. They were convicted only niulei* the 
former section and were sentenced to pay a tine of 
Rs. 10 eacli, on default to suffer rigorous im prisonm ent 
for two weeks. There was also an order under section  
,545 of the Criminal Procedure Code, that Rs. 3 out of 
the fine if realized, be paid to the com plainant as coni- 
pensation. This sentence w hich was passed on the 
30th March 1915 was non-appealal)le. On the 14th 
A pril, the petitioners m oved the Sessions Judge to call 
for the record and to recommeiid to th is Court that the 
conviction be set aside on the ground am ongst others 
that the case was one of c iv il dispute and not of 
crim inal trespass. The Sessions Jticlge called for the 
record and fixed the 12th May for hearing. On that 
date the complainant filed a i)etition to the effect that 
the matter in dispute betw^een the parties had been  
settled by the intervention  of the gentleiiien  of the 
locality , that as the case was comi}oiindable it had 
been compromised, and that his prayer was for leave to 
withdraw the case. The Sessions Judge reserved h is 
order, and subsequently made this reference w ith  the 
recommendation that the perm ission may be g iven  
to the i>arties to compound the case. The question  
thus arises whether, when an accused has been con­
victed of a conipoundable offence, it is com petent 
to the H igh Conrt in the exercise of its powers 
of revision under secition 489 (1) of tlie Oriminai 
Procedure Code, to grant leave to the parties to com­
pound the offence. ^

Section 345 of the Criminal Procedure Code treats
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of the com pounding of offences and consists of seven  
clauses. The first chiuse specifies the offences w hich  
may be compounded and m entions the persons who 
may compound. The second clause specifies certain  
other offences w hich  may be compounded on ly  w ith  the 
j>ermission of the Court before w hich any prosecution  
for such an offence is pending. T iie th ird clause 
makes compoundable the abetment of or the attem pt 
to commit a compoundable offence. The fourth clause 
provides that in  the case of a person under d isab ility  
another person com petent to contract on his behalf 
may compound. The fifth clause defines the stage of 
the proceeding w hen an offence may be comj)ounded 
and is in  the follow ing terms *. “ W hen the accused has 
been committed for trial, or when he has been con vict­
ed and an appeal is pending, no com i)osition for the" 
offence shall be allowed w ithout the leave of the 
Court to which he is committed, or as the case may 
be, before which the appeal is to he hearcir  The sixth  
clause lays down that the com position oE an offence 
under the section shall have the effect of an acquittal 
of the accused. The seventli clause finally  i)rovides 
that no offence shall be componnded excej)t as pro­
vided by the section. This analysis of section  345 
shows clea iiy  that it deals exhau-jtively w ith  the 
subject of the com position of offences. W ith  regard 
to this matter, it defines the persons w ho m ay  
compound, the nature of the offences compoundable, 
the stage when comi^osition raaj  ̂ be made, and the 
condition under w hich composition, m ay be effected  
in  the case of some of the offences. The iirference is 
legitim ate that, when the Legislature provided in  
clause (7) that no offence shall be com pounded except 
as provided by the section, the in ten tion  was tEat 
each of the requirem ents jast m entioned m ust be 
fulfilled. Now the fifth clause allow s a com position
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wifcjh, the leave of the Court when an accused has been  
■committed for trial, or, when, after conviction , an 
appeal by him is still pending. There is no reference 
to a case where after conviction  (w hether by the 
first Court or by the Api3ellate Court where an appeal 
is  allow ed by law) an application for revision  is 
pending before the H igh  Court, It cannot be con­
tended for a moment that the Criminal E evisional 
Jurisdiction is included in  tlie Criminal A ppellate  
jurisdiction. Ifc is remarkable that although the 
Letters Patent d ivides the c iv il jurisdiction into  
original and appellate, thus indicating that the  
c iv il  revisional Juriadiction is in reality an aspect 
of the civ il appellate Jurisdiction [Secretary o f  S ta le  
v. B rit ish  In d ia  S team N aviga t ion  Co. (1).], clauses 
22, 27 and 28 of the L etters Patent clearly differentiate 
betw een the original, the appellate and the revisional 
jurisdiction in  crim inal cases. . The Code of Crimi­
nal Procedure also p la in ly  d istingu ishes between  
appeals and revision, w hich form the subject of 
separate chapters (Chax>ters 31 and 32). B y  no stretch  
of language can we consequentl)" hold that clause 
(5)  of section 315 authorises a com position not m erely  
during the pendency of an appeal, but also during the  
pendency of an application for revision. W e mxist 
accordingly answer in the negative the question  
formulated above. The view  we take is in  accord 
w ith  that adopted by th is Court, in A d h a r  Ghandra  
Dey  V. Si(,hodh Chandra  irhosh (2) and by the Madras 
H igh Court in Sanlcar B a n g a y y a  v. S a n M r  
E a m a y y a  (3). Tlie Allahabad H igh Court, however, 
is clearly not of one mind upon this point. The 
<|uestion arose in E m peror  V', ' B a m : . P iy a r i

(1) (1911) 13 0 , L. J . 90, 92-97. (S) ( l9 io ) 16 Cr. L. J . 750 ;
(2) (1914) 18 C. W .N . 1212. 29 Mad. L. J . 521.

(4 )(1909)I. L .R .3 2  AIL 153.
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Richards J., who heard the case in  the first instance^ 
AK^y thought it very doubtful whether the H igh  Court, in
SiN'oii exercise of its powers of revision, had aiî  ̂ Jm isdiction

•j i a m e 's w a r  to allow  a com position and directed a reference to a
b a « d i . Bench of two Judges for determ ination of th.e question*

Knox and Keramat Hussain JJ. w ere satisfied that^ 
the H igh Court liad the power and based their v iew  
on Ahridi B egum  v. AH H usen(l) ,  a case under section  
.517 and by no means analogous. ISTo reference Avas 
made to the terms of section 315, but reliance was 
placed upon section 42S, clause id)  read w ith  section  
439. The question aros3 again in  Naqi A h m a d  v. K in g -  
Em peror  (2) where Tudball J. doubted the correct­
ness of the decision in E m peror  v. R a m  P l y a r l  (3) as 
inconsistent w ith  section 345(5); but as a sing le  Judge 
he felt bound to abide by that ruling. The question  
came ux> for consideration again in E m p 3 ro r  v. R a m  
Chandra  (4) where Knox J. held, w ithout reference to 
Ills previous decision to the contrary effect in  E m p ero r  
v. R a m  P iy a r i  (3), tliat a Court of R evision  cannot 
allow the composition of an offence w hicli had already  
resulted in a conviction before the proposed settle­
ment. In the Chief Court of the Punjab, the question  
was considered in N idh an  Singh  v. King-Err},per or {h), 
Chatterjee J. donbted the correctness of the v iew  that 
a composition conid be sanctioned by a Court of 
Revision, but felt bound to follow  ('wo im reported  
precedents to the contrary. The matter lias formed the  
subject of discussion in  two recent cases before th e  
Court of tlie Judicial Ccmmissioner of Oudh : R a m  
S a n ip  V . Em peror {<6) and La/? v. E m p ero r  (7) w here

(1 ) (1 8 9 7 ) AIL W . N . 2 6 . (5 )  (1 9 0 4 ) 1 C t .  L . O'. 6 09  ;

(2 ) ( 1 9 1 2 U I  AIL L . J .  13. 5 P u n j .L .  R. 2 5 2 .

(3 ) (1 9 0 9 ) I. L. R. 32  All. l5 3 .  (6 ) (1 9 1 0 ) U  C r. L . 4 9 6  ^

(4) (1914) I. L. R. 37 AIL 127. 13 0. C. 161..
(7 ) (1 9 1 3 )  15 C n  L . J .  567  ; 17 O. C. 92.
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19lf.tlie decision in  E m p ero r  v. Mam Piycw i  (1) was 
follow ed witlioiifc exam ination of tlie terms of section akshoy
:M5. It is thas plain tiiat the v iew  that a Coiii't of

r.
Revision is com petent to grant leave for comx)osi- Rameswah, 
tion of an offence w hich has already resnlted in  a 
eonvictioii has been follow ed either w ith  doubt 
or w ith  reluctance, and alw ays w ithout consideration  
of the true effect of the provisions of section  345.
The siipporterB of tliin v iew  have, on the other hand^ 
invoked the aid of section 423, clause (<?.) w hich autho­
rizes a Court of Appeal to make any amendment or 
any consequential or incidental order that may be 
just or proper; bat th is is clearly of no real assistance.
An order for com position can in no sense be said to 
be a consequential or incidental order. There are 
further two w eigh ty  considerations against the appli­
cab ility  of section 423 (/?). In the first place, it  is 
an elem entary rule for the construction of Statutes 
that when a special provision, obviously exhaustive  
ia  its scope, has been made fo ra  special topic, as In 
section 345, the scope thereof cannot be indirectly  
enlarged b y  reference to a general provision, such as 
that contaiued in  section 423 (d). In  the second place^ 
clause (5) was introduced into the Code for the first 
tim e in  1898 to meet tlie effect of the decision in 
E m press  v. Thompson  (2;, and clause (d) was also 
introduced into section 423 at the same tim e; if the  
Legislature had intended that com position of offences 
should be allow ed during the peudency of an appli­
cation for revision, section 345, clause (5) m ight have 
been suitably framed; it is inconceivable that compo­
sitions during appeals should liav.e been expressly  
mentioned and com positions in  revision nhould have 
been left to be inferred from section 423, clauBe {(T).
The position then  is that section 439 em powers a

(I)  (1909) I. L. R. U  All. 153. (2) (1879) I. L. R. 2 AIL 339.
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Court of ReTisloii: not to exercise all th e powers of an 
Appellate Court, as is som etim es loose ly  expressed, 
but only sucli powers as are conferred on a Court of 
Appeal by sections 195, 423, 426, 427 and 428, that the 
power to sanction com position of an offence is con­
ferred on a Court of Appeal, not by section 423 (d) oi- 
any of the other sections just m entioned but by 
section 345 (5) and, that, consequently, section  439 
w hich defines the powers of the Court of R evision  does 
not confer on it the power to sanction the comjposition 
of offences. W e hold accordingly that th is Court, in  
the exercise of its revisional jurisdiction under section  
439, is not com petent to grant leave to compound  
an offence under section 345 when such com position  
has been entered into after the con viction  of the 
accused. W e are, therefore, unable to accept the 
recommendation of the Sessions Judge and to grant 
leave to the parties to compound the case.

In  the view  we take, it  becomes necessary to con­
sider the propriety of the conviction w h ich , as already  
stated, is assailed on the ground that the case is  really  
one of civ il dispute and not of crim inal trespass. 
The allegation of the com plainant was that the accused  
had put up a fence on his land and blocked h is way  
out and that th ey  had done so w ith  a v iew  to in su lt  
and annoy him. The case for the accused was that 
the fence had been erected on their own land. The 
accused were accordingly charged uiider sections 447 
and 504 of the Indian Penal Code. Tiie M agistrate 
held that the evidence was not sufficient to ju stify  a 
conviction under section 504 of the Indian P enal Code. 
H e then proceeded to consider the charge under section  
447 of the Indian Penal Code Upon the evidence, oral 
and documentary, he came to the conclusion  that the 
fence had been erected on the land of the com plainant 
and that the accused had thereby encroached on his
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land. H e held accordingly that tlie accused were 
g u ilty  of criminal trespass. This v iew  cannot be 
supported. To sustain a conviction  under section  i i l .  
it  is  necessary to prove, as required by section  i i h  
not on ly  tliat tlie accused entered upon the property  
•in the possession o f  the eoniplalnant, but that th ey  
did so w ith intent; to com mit an offence or to in tim i­
date, insult, or annoy any person in  possession of such  
property. No such intent has been proved in  th is  
c a se ; the intent w hich was im puted and was made 
the foundation of a charge under section 504 has not 
been established. It is w ell settled, that if a person 
enters on land in  the possession o f  another ii) the 
exercise of a bond f ide  claim of right w ithout in tention  
to intim idate, in su lt or annoy the person In i)ossession  
or to commit an offence, then, although he m ay have 
no right to the land, he cannot be convicted of crim i­
nal trespass E m press  v . B u d h  S ingh  (1), R e  ShisU- 
d h u r  Pmnii (2), J u ra k h a n  S ingh  K in g-E m peror
(3). The case before us is clearly one of c iv il dispute, 
and the M agistrate has not found the elem ents essential 
to sustain a conviction under section 447 of the Indian  
Penal Code. The result is  that we set aside the con­
victions and sentences and direct that the fines, if 
l}ald, be refunded.

E. H . M.

■ (1) (1879) I. L. 11. 2 A ll 101, (2), (1872) 9 B. L. il A p p . 19.

(3) (1907) 7 €. L. J , 23^.
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