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WliPi'e p lain tiffs in  a s u i t  fo r  p a r titio n  w ere in jo in t po ssessio n  of: c e r ta in  

p ro p e rty  w ith  th e  d efe iu ian ts  as co -sh arc rs  u n d er lea-ses w h ich  p u rp o r te d  to  

be p e n n a n e n t leases g ra o te d  to th e m  tu 'd e r  an  a r ra n g e m e n t sa tsc tio iied  b y  tlie  

C o u rt, ftnd w here  tiie  on ly  p e rso n  a t  th e  t im e  o f  th e  bu it in te re s te d  in 

challen<j,iug th e  p la in t ife ’ r ig h t  w as a  p a r ty  to  the su it an d  d id  n o t confcast 

th e  s u i t ;—

H eM , th a t  th e  p lain tiffs w era e n title d  to  p a r titio n  a n i  t!ie  f a c t  th a t  th a  

p a r ti t io n  w ould  have to be s e t  aside i f  t!ie reverH ioner on  c o in in g  in to  

poHsession o f  th e  p ro p e rty  succeeded in  a  s u it  fo r  setting- aside  th e  leases, 

was n o t saR icien t gcound  fo r re fu s in g  th e  p la in tiffs  th e  r ig h t  to p a r ti t io n .

Sundar v. Parhati ( l ) a n d  Bhagmit Sahai v. B ip in  Behari Mitter {2) 
followed.

S e c o n d  a p p e a l  by Nawab S ir  Saliniiillali Baliadtir 
and otliervS, the piaititiifs.

One Madliii Sndan Das died possessed of certain  
properties and leaving him  surviving his widow,. 
Shyam Peari, and four sons, M ohini Mohan, Radhika  
Mohan, Lai Mohan and Khefctra Mohan. Siibseqneat­
ly, the interest of Khettra Mohan in the estate of his

A ppeal? from  appella te  decrees, Nos. 1495, 1656 a n d  1657 o f  1 9 1 3  

a g a in s t  th e  decree o f  F . W . W ard , D is tr ic t  J u d g e  o f T ip p e ra ti, d a ted  F e b . 6 , 

1913, affirm ing  th e  decree o f  S a tk au ri H a id a r, S u b o rd in a te  J u ^ g e  o?  

T ip p era , d a ted  Fob. 25, 1952 .

(1 ) (1 8 8 9 ) i  L. R, 12 All. 51 ; (2) (1 9 1 0 ) I. L R. 3 7 C a l c .9 l8  ;

L R. 16 I. A. 186. L. R. 37 1. A. 198.



t{
deceased fatlier devolved on Moliiiii Moluiii and that of H>!6
Radhika Mohan and of Lai Mohan on their w idow s, salimull.u
O obinda Rani and Pri va Moiee, respectiveiv. On the  ̂ '’■

^  PiiOiiHiT
27th September, 1890, M oliini Mohan executed a mort-  Ciusiuu 
g'4ge  in favour of the Eastern Mortgage and A gency  
Co„ Ld., for the snm of Rs. 2.50,000 and in pursuance 
of the conditions therein contained he also executed a 
power of attorue^^ w hereby he conferred on Mesrir.s.
Oarth and W eatherail the entire managemenfc of the 
mortgaged property and undertook not to interfere 
\vitli the same in any way. On the 28th December,
1896, Mohini Moban died and liis estate devolved on 
ills mother Shyam Peari. On the 29th January, 1897, 
one Soshi Bhutan Guha obtained letters oE adm in­
istration  to M ohini Mohan’s estate. In consequence 
of certain difficulties iiaving arisen in tlie proper 
management of the estate of the deceavSed mortgagorj 
a deed was executed on the 3rd April, 1897, between  
Soshi Blxusan Guha as administrator, the said com ­
pany as mortgagee and Messrs. Garth and W eatherail, 
w hereby the mortgaged properfcios were transferred to 
the latter as a/miiukfitears,  managers and trasfeees 
w ith  powers to manage the said properties and to  ̂
grant i^erpetual leases. On the 1st May, 1897, sanction  
of the D istrict Judge of Dacca was obUiined to tliis 
deed of trust by Soshi Bhusan Guha as required by  
section  90 of the Probate and Adm inistration Act.
Under a separate indenture Priya Moiee also executed  
an usufruct nary mortgage for a term of ^ êars in res­
pect of lier share in her deceased busbaiid’s estate as 
w ell as a trust deed w ith  sim ilar powers in  favour of 
Messrs. Garth and W eatherail. Some tim e after exe- 
cujiing these deeds Priya Moiee died and her Interest 
in  the estate was inherited by Shyam Petiri, who thus 
became interested in the shares of M oliini Mohan,
L ai Mohan and Khettra Mohan, wdiile the interest of
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1916 Raclliika Mohan still remained in  G-oblncla Rani, w ho
liv in g  afc the tim e of the present su it. Under the 

powers conferred on the trustees, tw o clqr-sikmi  
' Ghandea temires and a in  respect of certain shares

ill 8hyam Peari’s and Priya Moiee’s i3roperties were 
granted to the phiintiffs b y  tlie trustees in  1903 and  
thereafter the plaintiffs continned in  join t i^os.session 
w ith  the other co-ownei’s, none of whom, ever objected  
to the joint possession. W ith in  a year of the grant of 
letters of administration to Soshi Bhnsan Giiha the  
administration ceased. On the 1st September, 1910, the  
plaintiffs filed three suits for partition against all the  
co-ownei'S. ■ Two of these su its were in respect of the  
dar-s ikm i  tenures and one in respect of the p a t n i  
kihik.  The plaintiffs alleged that ow ing to the d is­
agreement amongst the co-owners, the p laintiffs always- 
had difficulties in  connection w ith the collection  of 
rents and as the defendants were u n w illin g  to agree- 
to an amicable partition, these suits were brought. 
Some of the defendants contested the p la in tiffs’ claim . 
Both the Courts below dism issed these suits d ealing  
w ith  them jointly! The plaintiffs, thereupon, appeal­
ed to the High Court.

Mr.  jB. Chakravarti ,  w ith  him B a b u  S u ren dra  
N ath  Guha,  for the appellants. Under section 90 of 
the Probate and Adm inistration Act the administrator^ 
in  whom the entire property vested for all purposes’' 
had fu ll’ powers to alienate the property or an y  
portion of it and to create trusts, provided the pre­
vious sanction of the Court was obtained. The w ords 
of that section were quite general. This sanction w as  
obtained. The permaneiit leases granted by the trus­
tees, Messrs. Garth and W eatherall, to the p la in tiffs  
in respect of these properties were not void, but vo id ­
able. They had complete authority to enter into the
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leases which were executed in  the coarse of their  
management. As regards the leases of the properties Salimtjllah 
belonging to the share of the w idow  Priya Bioiee,  ̂ pbobhat 
th ey  were on the same footing also, that is  to Bay, CiiASDaA .
they were not void, but voidable. The on ly  persons 
en titled  to avoid them was not any of the contesting  
defendants, who had no immediate interest in  the  
property, but Syam Peari w ho was made a party to 
the su it and did not oppose it. The p h iin ti€s being in  
jo in t possession w ith the defendants were, tberelore, 
en titled  to partition. The cases of B iiag iva t  S a h a i  v.
B ip in  Behari  M i t te r  (1), Shu bh adra  D assya  v.
Chandra  K u m a r  Nag(%), The Elastern M ortgage a n d  
Agency Co., Ld..  v. Mebati K u m a r  H ay{^)  and 
S u n d a r  v. Parl}ati{^)  were relied on.

B a bu  Jogesh C handra  B a y  (w ith  him Babn- 
J a t in d r a  N a th  Bosa and Babiv K sh i i i sh  0?umdra  
Neogi),  for the respojidents, Messrs, Garth and W ea- 
therall were not entitled  to confer any tHle on the 
lessees. The trustees’ powers were conferied on them  
b y  the adm inistrator who had no right to delegate his 
authority. The sanction required in sjeotion yO of the 
Probate and Adm inistration Act m ust be sanction in  
each case. General sanction w ould not do. It was 
necessary to obtain particiilar sanction in  each case.
In  order to m aintain a su it for partition, the hi intiffs 
m ust prove that they had both title  to and possession  
of the properties to be partitioned. In  the present 
su it the leases were not granted by the adm inistrator.
In  fact adniinisti’ation had ceased long before the 
leases were granted and the powers of the trustees 
had consequently terminated. The cases of perma­
nent leases granted by the administrator h im self had

(1 )  (1 9 1 0 ) I .  L . E . 37 Caio. 918  •, (3 ) (1 9 0 6 ) 3  G, L . J .  260 .

L. E. 3 7 L  A. 198. (4) (1889)1. L. R, 12 AIL §1 ;
( 2 )  (1 9 0 3 ) 8 0 . W . N . 5 4 . R . 16 I .  A . 1 8 6 .
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1916 no ai3plicatioii to this suit. The plaintiffs had m erely  
limited interest in  the xn’operties.

, A person entitled to a lim ited  interest cannot be said 
C h a n d r a  ill cases to be entitled  to partition : see Heynadri  

N ath  V .  R a m i n i  K a n ta  Roy  (1). In each, case it m ust 
be shown that a co-owner was entitled  to partition a-s 
a matter of right before partition would be allow ed. 
The case of v. Pa?^bati (2) was one betw een
two co-wido’ws claim ing under the same tit le  and 
had no application to the present su it. E ven  two  
CO"widows were not entitled  to enforce an absolute 
partition. The cases of G ajapath i  N i laynan i  v. G aja-  
p a th i  R ad l iam an i  (3), J i jo y ia m b a  B a y i  S a iha  v. 
K a m a k s h i  B ai  Saiba  (4) were relied on, A  H in d u  
widow was not entitled  to alienate the estate inherited  
from her husband where such alienation m ight j)re- 
judic3 any reversionary h e ir s : see B h i ig w a n d een  
Doohey '̂ . M y n a  B a i  {b). H aving regard® to a ll the  
circumstances this was not a case in  w hich  X3artition 
should be granted.

M r, B, Ohakravarti ,  in  reply, referred to the case 
of B hagw at  Sahai y . B ip in  Behari  M it te r  (6).

N. R . C iiA T T E R JE A  AND R i c h a r d s o n  JJ. T hese
appeals arise out of suits for partition, and the Courts 
below  have dismissed the suits upon a prelim inary  
point, namely, that the plaintiffs had not acquired  
any such interest in  the properties as to en title  them  
to maintain a suit for partition.

Itapi^ears that one Madhu Sudan Das left four  
sons, Mohini Mohan Das, Radhika Mohan. Das, Lai,

(1) (1897) I. L. R. 2 i  Calc. 575, 580. (4) (1868) 3 Mad. H. (k 424.
(2) (1889) I. L. E. 12 All. 51 ; (5) (1867) 11 Moo. L A. 487.

L. K. 16 I. A. 186. (6) (I9 l0 ) I. L. R. 37 Oalc. 918 ;
(3) (1877) I. L. R. 1 Mad. 290 ; L. H. 37 I . A. l98.

L. B. 4 I. A. 212.
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Moliaii Das and Kliettra Moliaii Das. K liettra Moliaii s 
interest devolved iii)on Mobiiii Molian. Radliika s a l i m u l l a k  

Molian’s interest devolved npon Ids w idow  Gobiiida 
Kaiii and Lai Mohan’s interest was inlierited by liis Ghandba- 
w idow  Priya Mofee. M oliini Mohan Das obtained a 
loan of Rs. 2,50,000 from the Eastern Mortgage and 
A gency Gompaii}’- under a deed of mortgage dated the 
27th September, 1890. One of the conditions upon 
w hich and subject to w hich  the said company agreed 
to grant the said loan was that the mortgaged iJroi}er- 
ties should be managed entirely and w ithout any in­
terference from the said mortgagor by Mr. Garth and 
Mr. W eatherali, and Mohini Mohan executed a power 
of attorney in  their favour Mohini Mohan died on 
the 28th December, 1896, and Letters of Adm inistration  
of his estate were granted to one Soslii Bhnsan (juha 
on the 29th January, 1897. The mortgagees, it appears, 
subsequently found that there were difficulties in  the  
wajT- of management of the estate and in  the conduct of 
law  suits w hich could be avoided if the properties 
were vested in trustees. An indenture traiis-ferring' 
the mortgaged properties to Messrs. Garth and Wea-' 
therall as trustees w ith  powers to manage them , 
w^hich included the power to grant perpetual leases^ 
ŵ as accordingly dra\\’n up and subm itted by the 
administrator to the D istrict Judge of Dacca who  
sanctioned it  on the 1st May, 1897. On the Srd Aprily
1897, the indenture was executed between the adm inis­
trator Soshi Bhxisan Guha representing the estate o f  
the mortgagor iVlohini Mohan Das, the Eastern Mort­
gage and Agency Company the mortgagees, and Messrs.
Garth and W eatherali the trustees transferring the 
properties to the latter as am -m u kh tearS fm m m gem  
and trustees. Priya Moiee executed art usufructuary  
mortgage in  respect of her share in  favour of the said 
Messrs. Garth and W eatherali for a term of years and
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1916 also a tfiist deed w itk  ainiilar powers. These trustees
oraiited certain permanent leases, d ar-s ih m i  tenures

•SaLIMDLLAH  ̂  ̂ • Jt 7 7 • XI .
in two of the cases, and a p a t m  ta lu k  in  the third, 

favour of the ijlalntiffs in  1903 in respect of certain  
sharey in  some proj>erties and the plaintiffs remained  
in joint possession of those shares w ith  the ofchel; 
C O -owners since 1903; and in September, 1910, the 
p la in tits  brought these su its for partition against 
those other co-sharers.

It may be mentLoned Jiere that on the death of 
Mohini Mohan and Priya IVtoiee, their estate devolved  
upon Shyain Peari. The Court of appeal below  held  
that section 90 of the Probate and A dm inistration Act 
does not empower an administrator appointed under 
the Act to delegate his powers to others ; that even  If 
the trust deed was valid, Soshi Bhutan being dead 
his administration ceased many years ago, and the 

sub-trustees” could not grant leases a^ter their ow n  
trusteeship ceased ; and that in  any case th ey  had no 
right to grant permanent leases it being now here  
provided that their possession was to be perm anent. 
A s regards Priya Moiee, the Court below  observes that 
it was not the case of the plaintiffs that she executed  
the leases for legal necessity, and she having died, any  
permauent leases granted in respect of her share by  
the said trustees are voidable.

That Oourfc accordingly held that the leases set up 
by the plaintiffs were voidable and that “ it is clearly  
then undesirable that a partition should bs efJected 
until i t , i s  definite that such leases are n ot so 
voidable.”

It is unnecessary to consider in the j3resent cases 
•whether the leases obtained by the from
Messrs. G-arth and W eatherail are valid or voidable^iit 
the instance of the reversioner after the death of 
Bhyam Peari. The plaintiffs are in Joint possession of
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the sliares w ith Uie defendants as co-sliarers, under i9i6 
leases wbicli imrport to be permanent leases, granted salihollah 
to them  under an arrangement sanctioned by the ^

* ' x R O I i H A T
Court, The onlj" person at present interested in  cuanma 
challenging their right is Shyani Peari who is a jmrty 
to the suit and she does not contevSt the su it. Tiie 
contending defendants have no interest w hatever  
either x)L'esent or fiitui'e in the shares in respect of 
w hich the plaintiffs claim  to be lessees, and the plain­
tiffs have been in  possession Jointly w ith  them  ever 
since 1903 w ithont any objection on the part of the 
defendants. In fact in some rent su its these defen­
dants made the present plaintiffs parties-defendants 
as co-sharer landlords. W e think that under the cir­
cum stances the principle laid down in the case of 
S t in d a r  v. P a r b a t i { \ )  applies., In that case two  
H indn widows were in  law ful possession of properties 
of their deceased husband and one of them  brought a 
su it for partition against the other. There was a 
q u e s tio a in  that case whether there had been a valid  
adoption made by the deceased husband and w hether  
the estate had been g iven  to the said adopted son by a 
w ill of the deceased. The Judicial Com m ittee held  
that apart from  those questions, the fact of joinc 
X>ossession by the two w idow s of the estate w hich  
belonged to the testator ever since the death of 
the adopted son appeared to them sufficient for d is­
posing of the su it in  favour of the plaintiff. Referring  
to the possession of the w idow s, their Lordships 
observe.—“ Their possession was law fu lly  attained, 
in  th is sense, that it was not procured by force or 
fraud, blit peaceably, no one interested opposing. In  
these circumstances It does not adm it of doubt 
that they are entitled  to m aintain their possession  
against all comers except the heirs of Premsufch 

(1) (1889) I. L. R. 12 AIL 51 ; L. R. 16 L A. 186.

n
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1916. (the adopted son) or of Baldeo Saliai (the deceased
Salî lah Inisbaiid) one or other of whom  (it is unnecessary  

to say whicb) is the only  person who can plead
It̂ROBHAX
C h a n d k a  a preferable title. But neither of these possible claim - 

ants is in the field and the w idows have therefore, 
each of them, an estate or interest in respect of her 
possession, which cannot be impaired b y  the circnm-' 
stance that they may have ascribed their possession  
to one or more other titles which do not belong to 
them,”

The same consideration applies to th is case. Ie 
is contended on behalf of the respondents that the  
Court ought to take into consideration the fact that 
on the death of Shyam  Pearl, the reversioner m ay  
bring a suit for setting aside these alienations, and 
that if he succeeds in  doing so, the partition w ould  
have to be set aside. That we thinii is  not a suffi­
cient ground for refusing the plaintiffs the right to 
j)artition which they have at present in  respect of 
their possession. In the case of B hagioa t  S a h a i  v.

Behari M it te r  iX), it  was held, by th is Court 
that the m okarar idars  (the plaintiffs in  that case 
for partition) had not sucli a permanent in terest as to 
ensure that any partition then effected w ould be of 
enduring effect, on the ground that the rnokararidarB  
ill that case m ight incur forfeiture in  certain con tin ­
gencies mentioned in  the lease. Their Lordships in  
overruling the decision observed as follow s

“ But those learned J ndges held that the right of 
partition, which would otherwise have belonged to 
the appellants, the m o k a r a r i d a r s lost by reason 
of the fact that their m o k a ra r i  is Liable to forfei­
ture in  certain contingencies and therefore is lacking  
in  the permanence of interest necessary to support 
a claim for partition. Their Lordships are of opinion:

(1) (1910) I. L. R. 37 Gale. 918 ; L. E. 37 I. A. 198.
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thiit the distinction tluis introduced cannot be 1916
supported. Sau'^Ti.ah

“ The title  of the appellants is a perm anent title , 
though liable to forfeiture in  events w hich  have not chakbra 

occurred and the rights incidental to that title  m ust 
ill their Lordships’ opinion be those w hich attach to 
i l  as it  exists w ithout reference to what m ight he lost 
in future under changed circum stances.”

H aving regard to the circanistances already stated  
and to the fact thafc the on ly  person who is now  inter­
ested in challenging the title of the plaintiffs has not 
contested the su it at all, we think the Courts below  
are wrong in  d ism issing the su it upon the prelim in­
ary ground m entioned above.

The decrees of the Courts below are accordingly  
set aside and the cases sent back to the Court of first 
instance in order that they may be tried on the 
merits.

Costs of these appeals w ill abide the result, 

o. M. A ppea l  allowed; case remanded.
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